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GENERAL EDITOR^S PREFACE 

The Bharatiya Vidya Bhavan—^that Institute of 
Indian Cuiluro in Bombaiy—needed a Book University, 
41 series ol* l)ooks which, if read, would serve the purpose 
of providing? higher education. Particular emphasis, how- 
<iver, was lo l)e put on such literature as revealed the 
deeper iiu]ui]sions of India. As a first step, it was 
decided to brinjjf out in English 100 books, 50 of which 
were to be taken in hand almost at once. Each book 
was to contain f com 200 to 250 pages and was to be priced 
-at Rs. 2|-. 

It is our intention to publish the books we select, not 
only in English, but also in the following Indian langu¬ 
ages : Hindi, Bengali, Gujarati, Marathi, Tamil, Tclugu, 
Kannada and Malayalani. 

This scheme, involving the publication of 900 
volumes, requires ami)le. funds and an all-India organi¬ 
sation. The Bhavan is exerting its utmost to supply 
them. 

The o1)jcctives for which the Bhavan stands are the 
reintegration of the Indian culture in the light of modern 
knowlexlge and to suit our present-day needs and the 
resuscitation of its fuiidajiiental values in their pristine 
vigour. 

L(it me make our goal more explicit : 

We seek the dignity of man, which necessarily implies 
the creation of social conditions which would allow him 
freedom to evolve along the lines of his own tempera¬ 
ment and cai)acitie^ ; we seek the harmony of individual 
efforts and social negations, not in any makeshift way, 
but within the framework of the Moral Order ; we seek 
the creative art of life, by the alchemy of which human 
limitations are progressively transmuted, so that man 
may become the instrument of God, and is able to see 
Him in all and all in Him. 

The world, we feel, is too much with us. Nothing 
would uplift or inspire us so much as the beauty and 
-aspiration which such books can teach. 
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In this series, therefore, the literature of India,, 
ancient and modem, will be published in a form easily- 
accessible to all. Books in other literatures of the world,, 
if they illustrate the principles we stand for, will also- 
be included. 

This common pool of literature, it is hoped, will 
enable the reader, eastern or western, to understand and 
appreciate currents of world thought, as also the move- 
inents of the mind in India which, though they floAv 
through different linguistic channels, have a common 
urge and aspiration. 

Fittingly, the Book University’s first venture is the 
Mahabharata, summarised by one of the gi*eatest living- 
Indians, C. Rajagopalaehari ; the second work is on a 
section of it, the Gita, ])y H. V. Divatia, an eminent 
jurist and student of philosophy. Centuries ago, it was 
proclaimed of the Mahabharata : What is not in it, is 
nowhere.” After twenty-five centuries, we can use the 
same words about it. He who knows it not, knows not 
the heights and depths of the vsoul; he misses the trials- 
and tragedy and the beauty and grandeur of life. 

The Mahabh^raia is not a mere epic ; it is a romance, 
telling the tale of heroic men and women, and of some 
who were divine ; it is a whole literature in itself, contain¬ 
ing a code of life, a philosophy of social and ethical rela¬ 
tions, and speculative Jhought on human problems that 
is hard to rival ; but, above all, it has for its core the 
Gita, which is, as the world is beginning to find out, the- 
noblest of scriptures and the grandest of sagas in which 
the climax is reached in the wondrous Apocalypse in the 
Eleventh Canto. 

Through such books alone the harmonies underlying: 
true culture, I am convinced, will one day reconcile the 
disorders of modem life. 

I thank all those who have helped to make this new 
branch of the Bhavan’s activity suecesitful. 

3, Quectn Victoria Road 

New Delhi K. M. MUNSHL 

3rd October, 1951 
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In this volume wc enter the stage of the Dharma- 
Sutra, codification of the Sacred Law, followed by an 
age of commentators, and then of schools of interpreta¬ 
tion, authorities and digests. In this professionally con¬ 
genial field of manipulation of texts and accommodation 
of novel usages by exceptions and revised definitions the 
legalists of all nations would find themselves at home. A 
main factor in actual changes of practices and mainspi’ing 
in a progressive contraction of women’s legal status, the 
authoress sees in the unconditional religious requirement 
of a son to secure tlie beatification of ancestor's and the 
continuity of the family. Then there are the elaborate 
elassifi(!ations of sons and of possible brides conditioned 
by rules concerning gotra pinda, etc., pseudo-scientific 
niceties, avoidances and omens : there is steady reduction 
of marriage age and discouragement of the ancient condi¬ 
tion of widow remarriage. Amid the limitations of in¬ 
heritance a fuller consideration than is usual is here given 
to the ancient practice of appointment by a sonless father 
of a daughter to function as his son and heir, the status 
of putrika historically important in at least a part of the 
Indian sphere. The terrible approval of Sati, for which 
the Greeks conceived a too ingenious explanation, is here 
plausibly attributed to the domination by conquering 
peoples from northern Asia. 

In the concluding chapter, ‘ Esprit des lois,’ are 
assembled epigraphical evidences of comparatively free 
inter-caste marriages during mediaeval centuries : after 
which are summarised the chief enactments of the British 
period. The concluding pages of Miss Shakuntala Rao’s 
meritorious and well-inspired worh are devoted to an ex¬ 
position and justification of the provisions of the new 
Hindu Code, 


A.ttgvst, 1952. 


P. W. THOMAS. 
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PROLOGUE 


I. II0X0 Dharma Came Into Existence. 

The brij^ht celestials of Heaven were seated in their 
Assembly Hall, Sudharma. They were sad and thought¬ 
ful. The continuous moaning of mortals reached their 
ears ; the oppression, the tyranny and the lawlessness on 
earth troubled them. 

Mother Ji]arth overburdened by her load, repaired to 
this assembly of gods in Mount Mera. On her way, she 
met th(' holy sage Narada, the messenger of Heaven. 
He wafted in the air as he played the divine theme on 
his Veena. lie lescoitcd Mother Earth to Heaven. 

Tliey both entered the abode of the celestials. They 
found the bright orms seated ; deep silence prevailed in 
the hall. Their lustre dazzled Narada. Peace and silence 
reigned evcrywliene. 

Who would help them ? Narada thought of Brahma, 
the creator. He went to that wise and good deity and 
requested his help. Mother Earth narrated her sad tale. 
The devas directed them to approach Siva, the Supreme 
God. Brahma and Narada proceeded to the snowy peak 
of Mount Kailas where dwelt the great Siva. 

They found the great God seated in the posture of a 
Yogi with his matted locks and the crescent moon on 
his forcHead. Benignance and compassion for all reigned 
in his peaceful countenance. The venomous snakes coil¬ 
ed round his hair fearlessly. Smiling at the approach¬ 
ing figures, Siva said, “ You look rather troubledi; 
what can I do to help you? ” 

Then spoke the deathless Brahma, ‘‘ Mother Earth is 
'Overburdened with the sins/of mortals. She prays for 
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Dharmena hi sahayena tainastarati diistaram. 

“ Frieniis turn back leaving? bK^hind tlie dead body like 
a piece of stone or wood ; Dharnia alone followeth him. 
By the help of Dliarma alone one crosses the terriblio 
darkness of death/' 

As the sombre words fell on the ears of Padmavarna, 
he looked up and seeing their shining faces wondered if 
tiny were men or gods. 

“ Who are you:"' he asked, “moi*1a,1s or devasf’ 

Brahma and Narada manifested their divine forms, 
instructed him in the ways of Dhanna and vanished. 

Years rolled on. Padmavarna gave up all his evil 
^rays and did penancje. tie realised the majesty of Dliarma 
and declared it to the world. 

“ Law is the king of kings, far more powerful and 
rigid than they ; nothing can be mightier than law by 
wliose {lid, as by that of the highest monarch, even the 
weak may prevail over the strong." (S.B. 14. 4, 2.23, 
Br. Ar. IJp. I. 4. 14). 

As he was the descendant of the gotra of Gautama, he 
came to be known as Eishi Gautama. 

II. The Meaning Ami Scope of Dharma. 

Since then Dharma has played a prominent part in 
the life of man and woman through all these ages. It 
meant law in a broad sense. The shades of meaning 
implied by this term have changed from age to age. In 
the Kig-Veda, wherever it occurs, it means upholder ” 
and signifies religious ordinances. In the A. V. it de¬ 
notes not thie religious rites but the merit acquired by 
the performance of such. In the Brahmanas it refers to 
tho whole range of religtotis duties. The denotation and 
connotation of the term have further been detemined in 
the Upanishads—The Dharma of a Student, i.e., Brahma- 
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cliarin, the Dharma of a householder, the Dharma of a 
hermit and. hence the entire life of a man was regulated 
by Dharma. The later law-givers widened its scope and 
made it to cover the whole range of the obligations and 

duties of dliferent castes. The commentaries on the 

Smritis which were still later productions further inter¬ 
preted the term as being five-fold in character —Varna 
dharma, Ashrama dharma, Varndshrayna dharyna, NamvU- 
fika dharma and Gwna dharma. Jaimini defines dharyna 
as the syimynum honum of life to be attain»ed by a mati 
through the injunction of the Vedas ; hence the perfor¬ 
mance of Vedic rites will lead one to heaven. The 

Vaiseshika school adopts a Hedonistic view and avers 

that which leads to happiness and beatitude is Dharma. 
To propound laws for society various schools sprang up, 
but they based their conclusions on Veda as the first 
and foremost authority. The systems of law that follow¬ 
ed the great ritualistic period of the BraJimanas were 
known as Dharmamtras. The scope of these books is 
much wider than tliat of the Grihyasuiras, which treat 
of the rituals of domestic life. Though the Dharmasutras 
do not omit to mention the rituals of domestic life, they 
deal specially with the rules of conduct, law and custom. 
The secular side of law is not dealt here prominently, 
though some important problems are referred to here 
and there. 

The metrical' Smritis followed the Sutra period ; of 
these the codes of Manu and Yajnavalkya have gained 
procedence over all others. Several other Smritis were 
c^omposed after them, namely; Vishnu, Narada, Parasara 
and others, but they covered the same ground as Manu 
or Yajnavalkya. These were followed by the age of 
conunentarieSj the authors of which tried to explain and 
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expand the scope of the laws to the needs of the time. 
It was these commentaries that were taken as the ulti¬ 
mate source of law in the pre-British period. Of these, 
Medhatithi's commentary on Manu and Vijnanesvara's 
commentary on Yajfiavalkya arc the most important. 

Commentaries were followiod by Digests on Hindu 
Law. Of these, Dayahhdga, Dattakamimamsu and 
Mitdkshard have directed the lives of Hindu men and 
women. Ddyabhdga was predominant in Bengal and 
Mitdkshard was in vogue in different parts of the coun¬ 
try. The latter is divided into four schools : the Banaras, 
the Mithila, the Maharashtra and the Dravida. 

HI. The Period Covered By Law-Books. 

It is difficult to locate exactly these books at their 
accurate periods in these centuries. Even the^ biogra¬ 
phical materials relating to the authors are very rare. 
Hence conflicting are the opinions of scholars regarding 
the dates of these books. But roughly speaking the entire 
Hindu literature covers a period of 6,000 years, from 
4,000 B.C. thj6 time of the Vedas to the present times. 
The period of the Dhannasutras begins from the 
seventh century B.C. The age of the Smritis begins with 
Manu who is assigned to the second century B.C. 
Yajfiavalkya is assigned to the first century 'A.D. Nai’ada 
and Vishnu lived in the fourth century. The period of 
the commentaries commfences with Medhatithi, the earli¬ 
est of commentators, who lived and wrote in the tenth 
century. Mitakshara is assigned to the eleventh century 
and Jimutavahana, the author of Dayabhaga lived and 
wrote in the next century. The period of the ' Digests ^ 
commences after a lapse of three cehturi^. Nandla- 
pandita wrote his digest between the sixteenth and 
seventeenth centuries. Nimayasindhu and Vyavahftn^ 
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mayukha flourished in the seventeenth century. Dharma- 
sindhu lived in the eighteenth century. 

After the earliest of the law-givers, Gautama, the birth 
and influence of Buddhism and the high ethical stand¬ 
ards of the new religion had their influence in the later 
■Smritis. The period of the commentaries saw the advent 
of a new religion and culture—^Muhammadanism. This 
had its influence in narrowing the scope of the laws. 
The digests were composed under the influence of 
Muhammadan rulers which accounts for the introduc¬ 
tion of the secular side of law. But it is remarkable that 
Hindu society clung fast to its old culture through these 
centuries of devastation and change of kings and empe¬ 
rors and the Hindu Law remained almost the same; 
and Mayne hit the nail right on the head when he re¬ 
marked that “ it has the oldest pedigree of any known 
system of jurisprudence and even now it shows no signs 
of decrepitude.” (Mayne—Hindu Law, 1st Edition). 

JV. The Buddhist Law. 

In Buddhistic Law,i the position of woman was differ¬ 
ent. The religion was more practical and elastic as well 
as highly ethical due to the eight principles of life en¬ 
joined on each man : (1) right understanding; (2) right 
mindedness; (3) right speech; (4) right action; (5) 
right livelihood; (6) right endeavour; (7) right con¬ 
centration ; (8) right collectedness. 

In Buddhism every human being—^man or woman— 
is a free agent able to work out his own salvation 
independent of any supernatural agency or the medium 
of priests or rituals. The inequality between man and 
woman is wiped out. Hence woman in the Buddhist 
liSW has a special place. 



8 


WOMEN IN THE SACRED LAWS 


Buddhist marriage is a simple ceremony it is pure- ’ 
ly a civil contract. 

The age at which a girl is allowed indopendenr choice 
is twenty. If a girl contracts a marriage before this 
period witliout the consent, expressed or implicit, of her 
guardians or parents, it is null and void. This rule is 
not binding on widows and divorcees as their first marriage 
has already freed them from paternal control. * 

Polygamy is allowed in Buddhist Law. A man can 
marry a second time during the lifetime of the first 
wife; but a wmman has not a similar choice. Wives of 
inferior status, who can however inherit the property 
of their husbands, are mentioned and Buddhist Law 
speaks of them as ' wives and concubines \ Concubines 
have a legal status and can inherit property, hence illegi-. 
timacy of children is avoided. 

AVoman has the same rights of inheritance as man. 
On marriage the couple have a joint interest on their 
estate, each keeping his or her share separate. All pro¬ 
perty acquired or inherited comes under joint property. 
Both husband and wife get equal share of intierest. But 
where property is the contribution of one party only^ 
the contributor gets two-thirds share and the other one- 
third. 

Divorce is permissible by mutual consent under 
Buddhist Law. When one party contracts some incur¬ 
able disease, such as leprosy, divorce is immediately 
granted. 

In the^ cases each is entitled to one half of the 
interest in property. If one deserts the other, divorce 
is automatical and the deserting party forfeits all rightfir 
to inherit property but is liable to pay off the joint debt» 
if any. 



I'ROLOGUE 


y 


Jt’ the liiisband becomes a priest against the wishes of 
his wife and remains as such for scA^cn days, the Avife 
inherits the ('ntire property and. has to pay oft* also their 
joint debts. To sell or mortgage a joint property, the 
consent of tlie Avife is obligatory. Neither party can act 
independently. A Avoman has tlie right to adopt under 
Buddhist LaAv—sJie might adopt for inheritance or out 
of pity ; girls are not barred from adoption. 

These laws still surAnA’c in Buddhist countries hive 
Burma, Jjido-China, China, Japan and Ceylon. But it 
must be said that at one time when Buddhism Avas a 
living religion in India, they influenced, not to a small 
extent, Hindu culture and the legal literature. Kautilya 
admits divorce by mutual consemt as did the Buddhists, 
V. Law and Religian in Hindu Culture, 

One ix'inarkablc aspect of Hinduism is that Law and 
Religion have been inseparable. Veda was the supreme 
source of authority for all DhaTTnasutras and it Avas a 
diAdne revelation. Thiey looked up to this r)i\dne Agent 
for justice and feared Divine Displeasure. These laAA’S 
came in the form of commands and injunctions issued 
riot by a political sovei>pign but by the Supreme God. 
The sovereign’s duty was to see tJiat these were carried 
OAit adetpiately. Sir Gurudas Banerjee has emphasised 
this aspect by saying that “ the highest possible ambition 
of every Hindu ruler was to govern according to the 
primeval law ; and the most perfect type of admlnisti’a- 
tive ability Avas the power to lead the subjects without 
the least deviation in the beaten track marked out by 

Manu.”2 

The Satapatba Brahmana emphatically declares that 
Mugs are noi entitled to make new laws or to modify 
the old ones. Manu, w’hile providing rules for the 
2 
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gmliCUH; el* ti'ie kiie^- does not mention tlint legislation is 
tile Mind ion ot‘ tlu^ king.’-* 

Tile same trend of tlionglit underlies iji the Ilameric 

Themis " oi* ‘'Tlieme1(‘s" who admiiiister.ed justice to 
king's.^ 

Till* earliest of the fa.w-givei's, Gautama, deelare<l Veda 
as the souree of Dhaiana (1, i.2); so did Baiidliriyana 
and A])astaml)a. But i\Ianu made a depaiTuro and' 
mentioned Veda as one of the sources of Dharma. Veda 
is the hrst source, tradition is the siocond and usages of 
viHnons men, ll.-ie third source {i\rauu II. d). ^'ajua- 
valkya agreed with Mauu (Yaj. 1. 7) hut stressed more 
on the secular aspect of law. 

Iliori^ was inlrodnced first in a prominent manner the 
secular aspicct of law and it was this that changed from 
age to ago according to conditions ; no distinction was 
made between the two in early codes ; every action of 
human lifto was clothed with some religious aspect. 
Hence from the cradle to the grave, tlie life of man was 
a scries of religious dutic's. This!‘‘harmonious combina¬ 
tion of all aspects of bumau life—the* religious, the 
metaphysi('al and the philosophic with the secular is 
reflected in th<x later law codes. 

Thus custom played an important part in law ; the 
provisions of laws were adjusted according to changing 
times. Modes of life changed and these changes were 
accept(id under the guise of interpreting the same old 
laws. The contribution of the commentators is consider¬ 
able ; by dint of subtle arguments th«ey had to reconcile 
tlie new custom with the ancient tradition. The sharp¬ 
ness of intellect and the ingenuity of these scholars are 
•evident in the commentaries. The Courts of Law aecept- 
«ed these commentaries as authoritative Law codes. The 
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3Iitilksliai‘n jukI tlui Dayabhaj^a revoiied to the ancient 
texts while tliey drew their conclusions. TEus Hindu 
Law did not remain static during these oonturies. 

The growth of Hindu Law was arrested during the 
British period. The declaration ot' (^ueen Victoria 
made llu* (joviernmenl not to inhniere with the religious 
sentiment oi* tiie people and as religion and law were 
inseparable in Hindu culture, law (‘ould not function 
according to the nccw changes. 

When India, became independent, the headers of the 
na,ti(m tliought it fit to re-adjust the ancient laws with 
the new prevailing conditions, so that they could <leal 
adeeplately with the growing problems of the time. Hence 
the liiudu (todt‘< Bill liaK been drafted and is before tlie 
Indian Ihnliauumt. Though this new T^aw' code is not 
introducing anything that cannot be found in the earlier 
law-books, yet as Wio have foi’gotten our old laws and as 
'Custom prevailed strong through centuries and also as 
few are the scholars who have read the originals, the 
Bill is looked upon as bringing about a revolutionary 
change which will affect Hindu religion and Hindu ideal 
of life. So strong has been the public opinion against 
it, that police and military aid had to be called in when 
the Bill was before the House ! 

If the Bill is passiod, it will only re-establish the time- 
lionoured customs and laws of ancient India and show 
the glory of Indian culture to the world. In the follow¬ 
ing chapters a humble attempt is made to show the 
status of women in law-books in different ages from the 
time of the earliest law-givers to the ^ Commentaries and 
Digests.^ The inferences arc based on original texts 
^nd if they show how wide and catholic have been the 
Saws of our country, my labour will be amply rewarded. 
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NOTES 

1. The Bombay Law Reporter, Vol. 38, P. 14. 

2 . Hindu Haw of Marriage and Stridhana—P. 3V 

3. Manu, Ch. VII. 

4. Ancient Law—Mayne—P. 3-4. 



CHAPTER I 
THE DHARMA-SUTRAS 

In the wlioJe rangici of Sanskrit literature ‘ Dliarma ^ 
ts one of tlie few Avords with a coiuprehensive meaning. 
It is a word that moans vai-iously : sacred hnv, duty, 
justice and religious merit. It also denotes any act 
which can give heavenly bliss and ultimate liberation to 
the human soul. In ordinaiw usage it has a wider moan¬ 
ing, as it includes the customs and practices of any caste 
.or community. Hence the special manuals of the sacred 
law are called ‘ Dharma §as*tras ’ or * law-books they 
fall under the category of Smriti literature, ?.c., ‘ tradi¬ 
tional records.’ These law-books have governed and 
moulded the life and evolution of the Hindu community 
from age to age. These are, traditionally, supposed to 
have their source in the Rig-Vie<ia, but a survey of the 
entire literature will show how little is the connection 
of these sacred laws with the Vedas. 

Among religious and legal literature, their place is 
only next to the Grhya-Sutras or the laws of domestic 
rituals. The law-givers have described, these common 
laws of society, only after ^describing the iSrauta and 
'Orhya-Sfltras. Of these treatises the Dharma-Sutva ot 
Gautama has been taken to be the earliest law-book ; for 
*t)Oth BaudhSyana and Vasishtha, who are also recltoned 
among the earliest, quote Gautama as their authority, 
and an entire chapter of Gautama appears in Baudha- 
yana, which has been borrowed in turn by Vasishtha. 
Gautama has been assigned to the Sama-Vedic school on 
the following grounds : (1) the twenty-sixth chapter of 
his book, describing the difficult penances, is similar to 
itlie Sftma-VidhSna, one of the eight Bi^hmanas of the 
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Sama-Voda j (2) in eiiuineraling t\\v. purificatory tesi^ 
lie indents on the Siinia-VitHla ; (3) (Jautama uses five 
Vj^ahrtis,! tliKi last being Salyam ; Vedic treatises, gene¬ 
rally, mention llntH' : .Blnlh, Kiinvah and Svah ; biit the 
Vyahrti Saman uses five, of which Satyam is one. 

Those affinities with the Sama-Veda have made scho¬ 
lars associate it with the Sama-Vcdic school. Its date 
has been assigned to the 7th century B.C., and hence it 
is contemporaneous with the close* of the Brfilmtanic 
period. 

Marriage, according to Bautama, is a, social contract, 
and certain limitations are laid on it. Tims it could be 
contracted lietween jiiTsons who were not oC tlu^ same 
Pravaras- and ^ wlio were not related witliin six degrees 
on the father’s side and tour degrees on tlie in other V 
side\3 The girl must lie one of equal caste, unmarried, 
and younger than the bridegroom.^ 

Gautama mentions eight kinds of marriages, viz., the’ 
Bliahma, Prajapatya, Arsha, Daiva, (iTnidharva, Asura, 
Kakshasa and Paisfuffia. He defines them exactly as they 
arc defined hy Asvalayana. Of tlic^se tlic first I'our he 
recognises as legal. But according to his predecessors 
the first six are legal. 

As Gautama is the earliest la^v-giver whose works have' 
been preserved, wo have to presume that all these eight 
kinds of marriages came into prevalence some time before 
Gautama's time, tliough the contemporaiy literature of 
his times does not fumisli us with any material concern¬ 
ing this point. 

The laws of Gautama permit marriage betweeu differ¬ 
ent castes, and the children bom of them are not out- 
casted but are admitted into society. He mentions these 
children as being the originators of the different casteJ^ 
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in society. But it is <l()u})tful it* it was ordairud by 
Caiitfiina. Tlic notion that cliildrcn of inter-caste mai;- 
riages orii^inated the different castes in soci(‘ty is a myth 
eimted by later writers. P’or, despite the antipathy of 
the legislators, the evidence of so iatc^ a ])ook as the 
Aiihasastra shows that iiit(‘r-caste niarriaf^es wen* <|uite 
popular in sockdy, and it Avas at a mucli latei* time than 
even Mann, that tluy were sto])i)cd by force of law. It 
is evidently hard to determine when these intor-caste 
maniages tli'sl started. So far as ivS evident from lite- 
I'afun*, the orij»in of these inlKO-casU* marriages can be 
traced to tlie V(‘(li(' tii))es. llenct" the above account of 
the origin of diversft*. castes is ]iot eonsist(mt with the 
facts conlaiued in literature*. It is. probably, the inter¬ 
polation of later Avriters. 

^ Children born in tlie regular order of Avives of the 
first, second, or tliird lower castes, became WaA^aras, 
Ambashtlias, Ugras, Nishadas, Dansliyantas or Bara- 
savasa, and cliildrcn born in the inverted order of wives 
of higher caste became Siltas, Magadhas, Ayogiias, 
Ivshattris, Vaidehakas or Chanda las.^^ 

He further dechu'os : ^ those born in the inveivse ordei 
(from a loAver caste father and a liighcr caste mother) 
stand outside (the pale of) the sacred law Though 
this is a geiiioral assertion including all castes, he adels, 
in the next aphorism, a special injunction for the Siidras, 
wliich is superfluous a,ud uijn(*<*essary : ^ As a\a?-11 as from 
a female of the Sudra caste This injunction, specially 
for the Sildras, must cither liave been intended by the 
law-giver to give emphasis or it might be an addition of 
later writers. Children, and especially sons born of the 
first fotir kinds of marriage, are supposed to have tbe 
virtue of redeeming a family from sin up to tem 
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gciiei’citions each, except in the ease of the Arslia iiuirri- 
a^ro which can redeem only three generations. 

TJiis virtue of redemption assigned to sons of the first 
four lands of marriages is ol)viously intoided to dis¬ 
courage the last four kinds of marriages. But, as the 
sons of tlK'se niariaages also are admitted into society 
by (lautama, it cannot be concluded that Gautama did 
not recognise them as valid according to law. 

The scope of the activities of a wife in the I'cligious 
field is restricted : he thus declares, ‘ a wdfe is not inde¬ 
pendent with respect to the fulfilment of the sacred 
law Th(^ eomjnenta.toi*s, however, have burdened this 
with soiiLe more restrictions, not evidently implied in the 
above, by laying dowm that she cannot perform ceremo¬ 
nies prescribed in the Puranas without the permission of 
her husband. 

Strict discipline in life and fidelity to her husband 
are demanded from a woman. ‘ Let her not violate her 
duty towards her husband ^ and ‘ let her restrain her 
tongue, icyes, and actionsIn case the husband re¬ 
nounced the world, she had, then, to lead a life of strict 
discipline and self-restraint but where the husband 
had disappeared, tlie wife had to wait for him for six 
years before she could marry again, and, if at the end 
•of SIX years the husband returned, she had to go back 
to himA2 

A father, howx^ver, had to give his daughter in marri¬ 
age as soon as she attained marriageable age, and any 
negligence on the part of the father was considered a 
sin.i3 Gautama does not give the exact age at which 
a girl should marry. A refenence to ohiid-marriage is to 
be found, though it is of doubtful authenticity, for the 
♦corresponding Grhya rituals are definitely instituted for 
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mature people. IleiKv (lautama’s remark : ^ Some (dec¬ 
lare that a girl shall be given in marriage) before she 
wears clothesis not compatible with the rituals of 
the (irhya-Sutras. It is, in all probability, an addition 
of later writers. 

(biutania, on the other hand, allows self-choice to girls 
who have not been given in marriagye at the proper age, 
but tliey have to surrender their right to the property 
of their father. Marriage has, however, to take place 
iiecording to the seniority of the girls, and a, violation 
of this order is considered a sin ; (lautama, in his chapter 
on funeral oblations or Sraddha, where the householder, 
as a mark of veneration for the Pitris and for the satis¬ 
faction of their souls, has to invite people, says that 
those who have violated the above rule arc excluded 
from the list : ^ let him not feed a thief, a eunuch, an 
outcast, an atheist, the destroyer of the sacred fii>e, the 
husband of a younger sister married before the elder, 
thie husband of an elder sister whose youngest sister was 
married first, a person who sacrifices for women or for 
ii multitude of men/ (XV. 16) 

A reference to the son of a twdee-married woman is 
to be mot with,is but his censure of it is not consistent 
Avith the system of Niyoga that he s^uictions. This in¬ 
congruity makes dubious the authenticity of this nile. 

With the increase in the importance and necessity of 
n son, not only for the continuance of the race but also 
for the peace and happiness of the souls of the dead in 
the nether-world, sons of every dovseription were admit¬ 
ted into society. The system known as Niyoga was pre¬ 
valent at this time, not under the ban of censure, as 
described by later law-givers, but as a social institution, 
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and tlie sods born wcjiv legcd heirs to the pi'oporty of 
the deeeased.i<^' 

AVe thus find in Gautama : ‘A woman whoso ]ius]){)ud 
is (h'iul, and who desii'Os orrs]u*inj>- {may ])oar a soui t(^ 
her brolIier-in-Jaw.' MiOt Jier obtain the i)ermission of 
her tbiriis' and ' o]i failure of a hrollier-iudaw (slro may 
obtain offspring) by (eoliabiting with) a fSapinda, a 
Sagotra, a Samanapravara, or one wlio hc'longs to tlm 
same easte’A'* 

The Vedic eiistom of marrying a brother-in-law was in 
full swing during Gautama’s time, and he ordains the 
re- 7 uarriage'of a Avidow immediately after the d('ath of 
her liusband : no interval, as prescribed by his succes¬ 
sors, is enjoined. Gautama thus declanos : ' Some (dec- 
laiT) that she sliall cohabit with nol)ody but a brother- 
in-law^'^^ and not b(‘.ar more than two sons.'J^ Tlu^ litnit 
is laid down, probably, b(‘caiiso, as the inacabreness of 
thje custom came to be ix^alised in soci('ty, it was kept 
up only as a necessity, and was cariaed on as a religious 
duty, and so the widow is enjoined to abstain from any 
jileasure whatvsoever as soon as her task of getting a son 
is accomplished. 

Sons of levei’y description were recognisicd as Icgab 
and they inherited the propeity of their fathei*. ‘ A 
legitimate son, a son begotten of the wife, an adopted 
kSOD, a son made, a son born s»ccretiy, and a son abando:ii' 
ed, inherit the estate (of their father).20 

We should note in this connection the liberal outlook 
of society aiid the gncat concessions made for giving 
legal protection to children. Gautama enjoins that the 
*son of an unmarried damsel, the son of a pregnant 
bride, the son of a twiee-married woman, a son self-r 
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given, and a son bought belong to the family (of their 
father).' 

u\h in the Eig-Veda, a daughter still retained her riglri 
of inlieritanee aiid could take the place of a son, though 
Jaws were in operation to deprive her of her position. 
Tims we sec Gautama saying : ' a father who had no 

male issue may aj^point his daugliter’,^^ and ‘ some dec- 
lai'c that (a daughter becomes) an apj)ointod daughter 
solely ]jy the intention (of the father).' In either of 
these eases a dauglitei* ladonged to tlje family of her 
father, and it was, perhaps, out of this fear that the 
appointed daughtei*, tlie Putrika, w'as to })e avoided for 
marriage and the condition of being brothcrless came to 
be regarded as a disqualification for the marriage of a 
girl : and ‘ throngli fear of that (a man) should not 
marry a girl wdio lias no brothers'.-- In llie absence of 
any issue or e^en an appointed daughter, the wife could 
inherit the property of her deceased Imsband, ajid 
Gautama gives to tlie wife the right of inheritance, and 
names her as one of the successors to the property of 
the deceased. He enjoins ‘ Sapindas, Sagotras, those 
connected by descent from the same Eishi (Vaidika 
Gotra) and tlie wife sliall share (the estate) of a person 
deceased without (male) issue (or an appointed 
daughter) '.-3 

But wonifOn could have separate property of their 
own, which came to be designated in later Smriti digests 
as Strldhana, and such property was inherited by the 
nnmamed daughters, if there were any, at the time of 
her deatli and in tlie absence of any such, it went to 
the poor married daughters. 

The. next law-giver of considerable importance and 
antiquity is Baudhayana, who belonged to the Black 
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Yajur-Vcdic school. According to the researches of Dr. 
A. Burnell and his classification of the literature of this 
scliool^ [he Dharina-Sfitra of Baudhayana follows his 
(irliya-Sutra and consists of four Pi*avsnas. The internal 
evidence, obtained from the Sutras themselves, shows 
that the Dharma-Sutra was written to supplement tbie 
Grhya ; for the Dliarma-Sutra in two passages,refers 
to the directions given in the Orhya-Sutras. In the 
former, wliilie dealing with the length of a staff to be 
carried by a student, further details are not given but 
the simple statement, ‘the details have been given 
above’; and, as nothing further appears in the Dharma- 
Sutra in that connection, it has to be concluded that hio 
refers to the (Jrhya ritual, where the necessary injunc* 
tions as to the tree from which the staff has to be cut 
and the rest arc given. In the second passage Baudha¬ 
yana, Avhile speaking of the rules for the funeral sacri¬ 
fices says : ‘ The remaining rules have been prescribed 
<in the section) on the burnt oblation on the Ashtaka 
(da.ys).25 The details of the homa appear in his Grhya- 
Sutra,26 and hence it is clear that his Dhaimia-Sutra was 
a continuation of the Grhya-Sutra and. presupposed it. 

The Kalpa-Sutra of Baudhayana, as has been pointed 
out by scholars, has not come down in its original shape 
to posterity : portions of it have been destroyed, wdiich 
necessitated addition and alteration by later compilers. 

The Grhya-Sutra of Baudhayana27 bears evidence of 
the hands of later writers. The first three Prasnas 
have been considered to be the genuine composition of 
Baudhlyana. The same can be said of the Dhanna- 
Sutra. The fourth Prasna has been proved by scholars 
to be a later addition. The following argument has been 
adduced in favour of this hypothesis : ‘ It consists of tw<y 
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parts. The first, which ends with the tonrth Adhyaya, 
treats of penances, both public and secret ones. The second^ 
Adhyayas five to eight, describes the means of obtaining 
Siddhi, the fulfilment of one's desines, and recommends 
for this purpose tlie offering of the Ganahomas after a 
previous sanctification of the worshipper by means of 
a course of austerities. The fii^st part is thoroughly 
superfluous, as the su])jeet of penances has already been 
discussed in the first sections of the second Prasna and 
again in chapters four to ten of the third Prasna. Its 
rules sometimes contradict those given previously, and in 
other cases,are mci*e repetitions of previous state¬ 
ments. The introduction of the means of gaining Siddhi^ 
on the other hand, is without a parallel in other Dharma- 
Siltras, and the subject is entirely alien to the scope of 
such works. Its treatment, too, shows that chapters five 
to eight do not belong to the author of the major part 
of tljc Dharina-Stitra, for thic description of the prepara¬ 
tory ‘ restraints' or austerities contains somew^hat more 
detailed rules for a number of penances, namely, the 
Krccheas and the Chandrayana, which have already been 
described in the preceding PraSnas. Moreover, the style 
and the language of the whole fourth Prasna is utterly 
different from that of the three preceding ones, and the 
differences observable are exactly the same as those bet¬ 
ween the first five and the last four Prasnas of the 
Grhya-Stitra. The epic Moka, almost throughout, re¬ 
places the aphoristic prose, and the common slipshod 
Sanskrit of thie Puranas appears, instead of the archaic 
forms. Fourthly, the fourth PraSna is divided into 
Adhyayas, not into Kandikas, or Khandas and AdhySyas, 
Which are found in the first two PraSnas.s^ It is, fur¬ 
ther, doubtful if the third PraSna, too, is the work of 
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r»aiidh?\yana. Tlioiioli it 7’(isf*rii])les in stylo and laiiQ’uai^o 
the first two Prasnas of the book, the last peculiarity, 
obseiwcd above, about the foiirtb Pra.sna, a])p(‘ai*s here 
a«'ain. The first two chapters exhaust entirely the dis¬ 
cussion of the whole Dhanua ; the third contains merely 
sup[)lementaiy information on some points dioalt with pi‘e* 
viously. S(weral Adhyayas of the third Prasna have been 
borrowed from otlier works or fire abstracts. 

Thus tile tentii chapter ha,s a clos(‘ r(‘S(‘inl)lance to the 
law-book of Gautama, and the sixth has some. rCsSemb- 
lance to Vishnu,and the third comprises a summary 
of the doctrine of Vikhanas or of liermits living in the 
forest. 

Prom a consideration of the above it appears as though 
the Dharma-Sutra of Baudh%ana consisted originally 
of two Prasnas and the rest were additions by later 
writers, and these had taken place probably tAvico at 
different periods, the first soon after the time of Baudha- 
yana, when the third Praisna was added, and the second 
at thie time of the later Smritis, when the fourth Prasna 
was added. 

This point is specially important in the present sur¬ 
vey, as the rules relating to women are contained in the 
first two Prasnas, and bcnce they can be taken as the 
genuine utterances of Baudliayana. 

With Baudhayana we can safely say that the influ¬ 
ence of the south penetrates thie Vedic school, or that 
the Vedic school transferred its centre to the south. He 
is the earliest of thie law-givers from the south who have 
eontributed to the legal literature of India. Mahatmava 
avers that Baudhayana’s influence was mainly confinrf 
to the south ; but he does not disclose where the original 
home of Baudhayana was. His work does not directly 
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r»efer to tlie soulli, except in liis account of Desanir- 
naya^i and, wliile i*cfciTjnj>: to tlic customs of the North- 
crnoi’s, he censures the custom of ^'oin^' to sea "2 l)y pJac- 
it at file lifoad of the Pufanlyafi or serious offences 
that load to loss of caste.--'* 

The above* instances re\eal his knowledj^e of the south, 
but llirow no liglit on Il?ie exact locality of his oriji'inal 
home. But ceitain facts indicate more clearly as to 
where his original home* was ; (1) The Baudhayins and 
tile followers of the Taittirlya School conrniod theni- 
solves to the Deccan, and are not found amonjo: th<* in¬ 
digenous sub-division of the Brahmins in (Ventral and 
Noithern India ; (2) The evidence of the land-grants of 
the south(‘rn dynasties go greatly in favour of the above, 
for many of them stand in the name of Baiidhayanlyas. 
Biikkarfiya, the King of Vijayanagara, wIiosk^ dat(‘ has 
been supposed to be 1354-55 A.D. (or 1276 Saka Bra), 
granted to a Bi^alimana studying tin* Baudhayana-Sutra 
in a village in Mysore for his maintenance; (3) An. inscrip¬ 
tion of the ninth century A.D, of Nandivninnan Pallava- 
m:ata,34 shows the names of many recipients of the royal 
bounty, some of whom are termed Brahmans of the 
Pravachana-Sutia and some as followers of Apas- 

tamba.35 

The Grhya-Sutra of Baudhayana mentions him as the 
^ Pravaehanakara ’ and hence the above Pravachana- 
Siitra refers to the book of Baudhayana. The lands 
granted by King Naiidivarman are situated near • the 
Palar River in the present Chittur District of the 
Madras State. Besides this, the fact that Madhava- 
Sayana, the great commentators, were Baudliayaniyas 
and that Baudhayana uses the Andhra reo»ension qf the 
Taittirlya Aranyaka, his frequent mention of voyages 
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and liis injunction of duty payable on goods imported 
by sea show clearly that he lived near the sea on tli«c 
east coast of the Deccan Peninsula, and belonged to the 
Andhra country.^o 

Baudhayana agrees with liis predecessor (iautama 
in his enumeration of marriages. They are eight in 
number ; of these the fii*st four he recognises as legal 
for a Brrdimana^'^ and among the (four) later each suc¬ 
ceeding one is more sinful that the preceding one ; the 
sixth and the >sevcnth—^Ihe Asura and Kakshasa,—he 
recognises as being compatible with the nature of the 
Kshatriyas, for power is their attribute,and he makes 
the (landharva and Palsacha legal to the Vai%as because, 
as they subsist by such low occupations as husbandry and 
sendee, tliey are not particular about their wives.^^ 
According to the opinion of some legislators of his times 
the Gandhaiwa marriage was applicable to all, as it was 
based on mutual affection. As the quality of the offspring 
is said to depend on the quality of the marriage rite, he 
warns people against illegal marriages by alluding to a 
Vedie passage. His jirotest against the sale of a daughter 
is vehement. Later on, as w(i shall sec in the contempo¬ 
rary life as depicted by Kautilya, to pay Sulka was a 
popular and usual custom, and Baudhayana records his 
strong protest against it. He declares that ‘ a female who 
has been purchased for money is not a wife. She cannot 
(assist) at sacrifices offered to the gods or the manes. 
Kasyapa has stated that she is a slave.^o He ordains 
heavy punishment for fathers who sell their daughters for 
a fee. * Those wicked men, who, lured by greed, give 
away a daughter for a fee, who (thus) sell themselves 
and commit a great crime, fall (after death) into a dread¬ 
ful place of punishment and destroy their family down 
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to the seventh (generation). Morcovei* they will repeat¬ 
edly die and be born again. All (this) is declared (to- 
happen), if a fee (is taken).' 

AVoirien, however, do not possess any independence^- 
and they are protected in all stages of their lives, lie 
deciaivs, ‘A woman is never fit for independenei;',' 
and quotes a passage from the Veda in snp])oi‘t ot it : 
‘The Veda declares, “therefore women are considered lo 
be destitute of strength and of a portion '' But Cole- 
brooke44 has discussed the correctness of the text and has 
pronounced it as confusing, and as not being original : 
for the manuscripts diffiu* in their wording. It was prob¬ 
ably inserted on an analogy of a passage of the Taitti- 
rTya Samhita^^ ‘ Tammt Striyo, Nirmdnyd uddyddd api 
pdpdf puinsah Upasthiturdm.* This corresponds to the 
eighteenth verse of ninth chapter of Mann Samhita. 
Though this looks rather harsh, it has a higlier x^hiloso- 
phical justification. As woman is meant to prolong the 
race, she should not be left to the hard world to struggle 
herself but sliould be given protection in every possible 
way. ‘ But women who strive to do what is agreeable to 
thair husbands' arc assured of the bliss of heaven'i^> and 
any violation of this duty has to be atoned for by a 
penance. The punishments prescribed for the Siidras are 
mosf cruel ; thus a ,§udra has to be burned in a fire of 
straw, for such offences.^^ While describing the customs 
of the South, he mentions among othei’s, a man marrying 
the daughter of a maternal uncle. “ We will explain 
those (peculiar) to the South : they are, ‘ to eat in the 
company of an uninitiated person, to eat in the company 
of one s wife, to eat stale food, to mari^^ the daughter of 
a matmma] uncle or of a paternal aunt' 

Under certain conditions a man could abandon his wife 
5 
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mid marry again. The conditions are as follows :—Let 
Lilli abandon a barren wife in the tenth year; one who 
hears daughters (only) in the twelfth year ; one whose 
children all die in the fifteenth ; but her who is quarrel- 
sonic, without delay.’49 This dictum shows beyond doubt 
tiiat monogamy was the prevailing order of society. 

In his discourse on impurity caused by deaths and 
births he puts a ban on women and especially unmarried 
girls for whom no offering of funeral cakes and water 
is prescrib d and, even when, according to some, the 
funeral rites are performed in tli^e case of married: girls, 
it is done to gain th© goodwill of the public ; for ‘ women 
are considered to have no business with sacred texts ^52 

Daudhayana debars women from the religious field and 
the aim of oxistencie of a w^oman was to be tlie mother of 
sons ; daughters were not desirable and the extraordinary 
imiiortance given to a son is evident from the fact that 
a wife who bore only daughters, should be abandoned. 
Pregnant women were honoured, and it is in Baudhayana 
that we first meet with the injunction that a man should 
honour such women.53 But he quotes these views not as 
his, but as of some others, and it is doubtful if they have 
been added by Baudhayana or by his successors who 
compiled his book. 

‘ Let him first feed his guests, next the pregnant 
women, then the infants and the aged he thus places 
enceinte women foremost in the list of the inmates of 
the home. It cannot be asserted, however, that this was 
the view of all the law-givers ; for Gautama does not 
mention it» and of the later law-givers only Vasishtha^s 
end Manu®^ refcT to it, 

Baudhayana does not adopt a harsh attitude towards 
widows. He admits the system of Niyoga as a legal insti* 
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'tution and does not refer to it as a peculiar custom, as 
the later law-givers have described it,^^ and he thus 
.says, ‘ A widow shall avoid during a year the use of 
lioney, meat, spirituous liquor, and salt, and sleep on 
the ground He then refers to an earlier law-giver, 
whose book is lost to us, and says, ‘ Maudgalya declares 
that she shall do so during six months. After the expiry 
of that time she may, with the permission of her gurus,, 
bear a son to her brother-in-law, in case she has no son/ 

But a barren woman, one who has borne sons, one 
who is past child bearing, one whose children are all 
dead, and one who is unwilling,^^ are not allowed to 
come under this rule as the spirit of this practice will 
not be fulfilled by them. 

Baudhayana allows re-marriage of women and the sons 
of such re-married women were recognised as legal heirs. 

^ He is called the son of a twice-inarried woman 
(Paunarbhava) who is bom of a re-married female 

Baudhayana like Gautama permits inter-caste marri¬ 
age, and the sons of such marriages were legal heirs to 
the property of their father. 

^ If there are some born of different wives of different 
castes, they should make ten portions of the ancestral 
property and take four shares, three, two and one accord¬ 
ing to the order of the castes The above shows that 
though monogamy was the general usage, polygamy was 
not debarred. 

But what follows contradicts the above statement 
regarding property, and shows that in Baudhayana’s 
time caste did not play an important role in society. 

‘ If there is a son of equal caste and a son of a wife 
of the next lower caste, the son bom of the wife of the 
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iKLxt lowv^r caste may tala^ the share of the eldest, pro¬ 
vide.! ho is endowed with j2;’ood (iiiaJities 

A daughter has no right to iniieritance^ even where 
she is tli,e only child of the family. It is her son wlio 
can inherit the property. 

‘ The male child horn of a daughter, after an agree¬ 
ment has been made, one must know to be the son of 
an appoiiiUal daughrer {puinhCt-pufra) ; any other male 
off.spi ing of a daughter they call a daughter s son, 
dauhilniy'^ 

Jj is evident froju the above tliat the legal significance 
of ^ Putrika ’ is still retained, though a Putrikd, as an 
only daughtm*, could not inherit the property. The son 
of su(»h a daughter has to offer funeral cakes ‘ first to 
his mother, the second to her father and the third to his 
father’s father 

Sons of every description were admitted into society : 
lliey wore of the following designations : Aurasa, Kshet- 
raja. Datta, fCrlrima, (ludliaja, Apaviddha, Kanina, Salio- 
dha, Krlta, Paunarhhava, Svayamdatta, Nishada and 
Parasa\'a Of these the fii^st is the son of a legitimate 
wife ; the second the son of a man by another’s wife ; 
the third is the adopted son, the fourth one whom a man 
himself makes his son ; the fifth is the son bom clandes¬ 
tinely ; the sixth is the son cast off by his parents and 
taken as a child by another ; the seventh is the son of a 
maiden ; the eighth is the son of a pregnant bride ; the 
ninth is the son bought with money ; the tenth is the son 
of a twice-married woman ; the eleventh is one who when 
abandoned by his parents gives himself to a stranger as 
son ; the twelfth is the son. of a Sudra woman married to 
a Brahmana ; and the thirteenth is the son born of lust.®^^ 
Batidhayana admits all these sons into the strata of 
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trsociety, though he disallows some of them to inherit the 
property on the strength of the declaration of his pre¬ 
decessor, Aupagandhani, according to whom some of tln^se 
rejected sons are admitted into the house as members 
of tlie family. This treatise is lost to us. 

‘ They declare the legitimate son, the son of an apjmint- 
cd daughter, the son begotlen of a wife, the adopted son 
and the son made, the sou born clandestinely and the 
son cast off (to be entitled) to share the inheritance’.^>6 
They declare the son of an unmarried damsel, and the 
:son received with the bride, the son bought, likewise the 
son ot‘ a twice-married female, the son self-given and 
the Nishada, to be members of the family 

‘ Au])agandhani (declares that) the first among them 
alone is entitled to inherit, and is a member of his father’s 
family’.6J^ 

The declaration of Aupagandhani is rather ambiguous ; 
if his text alone is to be considered, then it may mean 
either the first son or the first set of sons. The last part 
of the translation that is not in the text itself, and if 
that passage—is entitled to inherit and is a member of 
his father’s family,'—is taken away, there is nothing to 
bar the application of the text to the first set of sons. 
This might be more probable ; for from the evidence of 
the contemporary Avriters and the later law-givei*s it can¬ 
not be presumed that such a revolutionary change as to 
admit only the first kind of son and discard the nest 
came into society until very late ; for the law-givers up 
to Yrijnavalk 3 'a, and even some later ones, mention and 
admit into society all the thirteen kinds of sons mention¬ 
ed by Baudhayana. 

According to Baudhayana daughters could inherit only 
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the ornaments of their mother, presented according ixy 
t]je custom or anything elsc.^^^ 

In Baudhayana’s law no severe punishment is ordained 
for a woman ; for, as he deprives them of independence 
and ordains them always to be under the close watch of 
their natural guardians, men are held responsible for any 
sin committed by them. So he says, wives of men of 
all castes must be guarded more carefully than wealth.'^^ 
Whereas, on the other hand, any wrong done to women 
is severely punishable. 

Next in iiriporlance and antiquity to Baudhayana in 
the Black Yajui’-Vedic school is Apastamba, whose centre 
has been detennined by scholars to be in Southern Indiar 

His Dharma-Sutra forms a part of his more compre¬ 
hensive work—^the Kalpa-Stoa. The book, as it has been 
traditionally handed down to us, comes next to the 
(frhya-Sutra and is followed by the Sulva-Sutra. This- 
position of the book makes it clear that it originally form¬ 
ed an integral part of the Kalpa-Sutra and that it is not 
a later addition. The internal evidence of the Sutra,, 
too, shows that it is not only the composition of one 
writer, but is written on a comprehensive plan, so as to* 
supplement the rituals of the Grhya-Sutras ; for we find 
him referring to his previous injunctions in his Dharma- 
Suti'a. Tlie commentator llaradatta has been able to* 
point out two such rcferences,’^^ as clearly referring to 
his Orhya-Sutra. Apastamba claims to belong to a 
Sutra-Karana School,—a school whose founder did not 
pretend to have received a revelation of Vedie Mantras^ 
but mercily gave a new systematic arrangement to the 
precepts regarding sacrifices and the sacred law. 

Ho considers himself to be a child of the Kali Yuga, 
the age of sin, and says distinctly^a that on account of 
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the unsatisfactory condition of society and transgression 
of rules, no Rishis are bom among the Avaras [later 
generations] and he refers repeatedly to the weakness 
and sinfulness of tlie Avaras and contrasts tlicir devia¬ 
tions from moral laws with the holiness of the ancient 
sages, who were able to commit various forbidden acts^ 
without diminishing their spiritual merit.^4 

The Sutras of Apastainba are traditionally believed to 
be later than those of Baudhayana and earlier than those' 
of Hiranyakesin. The similarity and identity of manj^ 
of the Sutras, the adherence of Apastainba to later doc¬ 
trines, and his caveat in favour of the older customs alt 
support the above presumption. 

Apastamba differs from Baudhayana in certain points : 
(1). the substitutes for legitimate sons, (2) Niyoga for 
widows,* (3) tfie number of marriage rites. 

Baudliayana as has been observed above allows eleven 
kinds of substitutes for a legitimate son : this is due to* 
the excessive importance of a son for rendering funeral 
oblations, without which the souls of the dead are sure 
to fall into the region of torment ; hence to fulfil this 
need Baudhayana allows affiliation of illegitimate sons^ 
illegitimate sons of wives, the legitimate and illegitimate^ 
offspring of daughters, the children of relatives or even 
of strangers who may be solemnly adopted or have been 
received as members of the family without any ceremony 
or have been acquired by purchase ; and some of them 
are allowed to take the place and enjoy the rights of 
legitimate sons.^s Apastamba allows only legitimate sons 
to inherit their father^s estate and he explicitly forbids 
the sale and gift of children. 

Baudhayana has no scruple in prescribing the custom 
JJiyoga for childless xvidows, in order that they may 
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;ge1 sons /or offorinj^^ tlie funeral olilations for the spirits 
ol* their dead Jnisbands. In fact it was considered as a 
ri^]io'[oiis diity. Aj)astanil)a protests against this time- 
honoured caistoni. 

Baudhavana, as well as his predecessor Gautama, pei'- 
niits the Paisiicha marriage, which Apastamba does not. 
The evidence of more refined and conservative opinions 
;iind the attempt to controvert the doctrines of Baudha- 
yana show that Apastamlia is latm* than Baudhavana, 
and they refl(‘et the conesponding change in society and 
view of life. Mahadeva, the commentator on the Dharma- 
^^fitra of Apastamba, places Bharadvaja between them, 
and it is probable that the distance of time between 
these authors was filled by a set of law-givers who con¬ 
tented themselves with explaining the works of their 
pj'odeeessors. These works arc lost to us, but some of 
their views have been referred to by Apastamba and 
Baudhayana in the course of their treatises. 

Apastamba’s date has be(?n considered to be not later 
than the third century B.C.’^’^ Apastamba begins with 
initiation, in the course of which he forbids inter-caste 
marriage, which implies the iirior existence of such a 
system. He prescribes initiation for all the castes, ex¬ 
cept the Sudras, and forbids marriage with those who 
have not been initiated. ‘ Inter-course, eating and inter¬ 
marriage with them should be avoided 

As in home life marriage formed the beginning and 
centre, so in social life initiation formed the second birth 
of a man, and it was given pre-eminence over even the 
natural birth ; and hence a man who was allowed to be 
initiated eame to bo termed ‘ dvija \ * one who has two 
births \ a name vrhich came, in later times, to be applied 
vcxclusively to the Brahmins. This importance of initia- 
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liou, which had been developed by Apastamba's lime, 
had probabl.'/ caused the law-giver to begin Ms tnoatise 
with it, as it formed the beginning of the intellectual 
life of a mail ; and we find Apastainba laying down strict 
rules at length for such a student. It was a sin to look 
at a woman and sacred texts could not be uttered when 
.a Sudra woman looked at a Brahmana.'^-* 

As the Dharma-Siltra of Apastantba formed a supple¬ 
ment to the (Irhya-Stitt'a, we do not find the details of 
marriage as they have been described in the Grhya^ 
Sntras. And, as womans sphere became much restricted 
in society, the reference to women in the general rules 
laid down foi* man arc very few. Apastamba recognises 
six kinds of marriages as legal ; the Brahma, Arsha, 
Daiva, Gfuidharva, Asura and Rakshasa rites.^^ Of 
these the first three; alone—the Brahma, Arsha and Paiva 
m arri ages—arc x)rais(^worthy. ® ^ 

He thus leaves out the Prajapatya and Paisacha kinds 
of marriages. The quality of the offspring depended on 
the quality of the marriage rite^‘^ but he lays certain 
restrictions,—that a daughter shall not be given in mar¬ 
riage to a man belonging to the same family (Gotra)^^ 
nor can marriage take place between relations within six 
degrees on the mother^s or the father’s side. thus 
come to more restrictions on marriage. 

Apastamba does not bar a woman from religious rites ; 
nor does he allow a man to marry again without suffici¬ 
ent logical grounds. 

' If he has a wife who i» willing and able to perform 
her share of the i*eligious duties and who bears sons, he 
shall not ^take a second If a wife is deficient in one of 
these two qualities, he shall take another, but before he 
Mndles the fires of the Agnihotra. For a wife who 
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assists at the kindling: of tlie fires becomes connected! 
with those religious rites of wliich that fire-kindling; 
forms a part/®^ 

lie compares a wife to a vessel, which contains the 
curds tor the sacrifice^^ and enjoins that she should be 
protected from all impurity, for, as no sacrificial rite 
can 1)0 perfoimed witli curd produced from impure milk^ 
so no sacrificial rite can be performed with her or her 
children, if she becomes impure.^'^ Apastamba adverts to^ 
monogamy and gives a place to woman in sacrificial rites^ 

The status of a married woman was considered to be 
equivalent to that of her husband, * Married women 
must be saluted according to the respective ages of their 
husbands 

The sanctity of the marriage vow was not to be violat¬ 
ed, and Apastamba ordains that, if the marriage vow 
transgressed, both husband and wife certainly go to 
hell and in the very next verse he gives preference* 
to facing the punishment or reward of the next world 
rather than obtaining a son through the custom of 
Niyoga .^0 Those two verses, though they are seen side b}’" 
side, belong to difl'erent ages—the later probably is a 
later interpolation. He adopts a kind attitude towards 
women and exempts even an adulteress from severe 
punishment. ' If adulteresses have performed the pres¬ 
cribed penance, they are to be treated as before their 
fault. For ihe connection of husband and wife takes 
place through tlic law.^i But, like most of the other 
law-givers, he prescribes hai’d rules for Sfidras and 
ordains capital punishment if a Sudra dares to violate 
the modesty of women of the higher classes; 

.He lays down rather strict rules for the regulation 
of the movjements of men : ' A young man who> decked 
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vitli ornamenls, enters unintentionally a place where a 
married woman or a marriageable damsel sits, must be 
reprimanded 

The violation of a guru's bed was, of course, the great¬ 
est crime that could be imagined, and it had to be atoned 
for by the most severe punishment possible.-^*"^ Baudha- 
yana enumerates among otiici*s the mark of a headless 
trunk with a heated iron to be impressed on his fore¬ 
head and that he should be banished. A wife could not 
be abandoned unjustly, and any violation of that rule 
merited severe punishment : ' He who has unjustly for¬ 
saken his wife shall i)Ut on an ass's skin, with the hair 
turned outside, and hog in seven hous('.s, saying, ‘‘ Give 
alms to him who forsook his wife.'' That shall be )iis 
livelihood for six months. 

The punishment assigned to a wife who has neglected 
her duty • to her husband is not very severe, especially 
when compared to the inhuman punishments prescribed 
hy Manu for similar cases. He says, ‘ But, if a wife for¬ 
sakes her husband, she shall perform the twelve-night 
Kriccha penance for as long a time 

As regards inheritance, the legal right of a daughter 
to succeed to the property of her father where there are 
no sons, is implied by the tenn Piitrikd, is denied 
here, and a daughter can only inherit the property of 
her father on failure of sons, Sapindas, the spiritual 
teacher or his pupil,could succeed to the property 
in the above order on the failure of the heir,- who took 
precedence. Ornaments and wealth received from her 
relations remained with a 

. Apastamba discards the appropriation of illegal child¬ 
ren and sons of Kshetraja origin and admits, as legal 
heirs, only sons of the first kind of marriage, t.e., between 
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people* of equal caste. He quotes here in support of his 
A'iew tiio text rei'eiTed to by Baudliayana as the view of 
iVupagandhani. 

8011 s of a ' woman of equal caste who lias not belongeil 
to aiiollier man, and Avho has been married legally,^ have 
a right ' to inherit the estate ‘ It* a man approaches 

woman who has been married be Tore, or is not l('gally 
married to him, or belongs to a different caste, they both 
commit a sin.' TJirough their sin, their son also becomes 
sinful.Tie also quot(‘s from a Gatha, which Haradatta 
explains as expressing the sentiments of a hnsT)and who 
neglects to watch his wives, as the law declares the sons 
of unfaithful wives to belong to the father in the next 
world. A Briahmana says, ‘ Tlie son belongs to the be¬ 
getter ^00 

Now they quote also the following Gatha from the 
Veda : ‘ Having considered mj^self formerly a father, T 

shall not now allow any longer my wdves to bo approach¬ 
ed by other men, since they have declared that a son 
belongs to the begetter in the world of Yama. The giver 
of the sex'd caiTies off the son after dealli in Yama's 
world ; therefore they guard their wives, fearing the 
S('ed ol! strangers. Ga re fully \vatch over the procreation 
<»f yoiii’ cliildrcn, lest strangers’ seed be sown on your 
soil. In the next world the son belongs to the begetter ; 
an imprudent liusband makes the begetting of children 
vain for hirmself.’ 

This eschatological notion, which can be traced even 
in works earlier than Apastamba, is responsible for the 
seclusion of women that came into force in the society 
of his time. 

Transgressions of the law and violence are found 
nmongst the ancient sages : ‘ They committed no sin on 
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account of tlic greatness of their lustre/ *A man of 
later tim(‘S 'aIio, S(‘eing their deeds, follows them, falls/ 
* Tlio) gift or aece.ptancje of a. child and the right to sell 
or buy a chiid are not recognised as legal 

So A])asaain])a rules out the usages of the past and 
proelaiius tlua)! archaic for his times, the transgressors 
being casligat^^d as sinners. 

lie. furtlKu* introduees a eiistom that has not been 
referred to by Ids ])redie<;essors : he says, ‘ It is dc(Uared 
in the V^nla tlial at the tinid of marriage a gift for the 
fulfilment of Ids wishes, slionld be made by tli > bride¬ 
groom 1() iJje Tatlier of tlic bride, in order to fulfil the 
law/ ‘ TJierefore he should give a hundred cows besides 
a chariot ; I hat. gift he should make bootles>s by return¬ 
ing it to tlio giver/ ‘ In reference to these marriage 
rites, the word sale which occurs in some Srartis is 
only used as a metaphorical expression ; for the union 
of the husband and wife is effected through the law'‘df ^2 
The above not only repudiates the system of givdng 
dmvry to the bridegroom, but reverses the order ; for 
here it is for tlie bridegroom to giv’C something before 
the marriage. 

Apastamba d(mi(*s the right of offering burnt o1)]ations 
to women : ^ A female shall not offer any burnt oblation/ 
The keynote of llie more ascetic and conservative rules 
of the later tiim^s is fii’st sounded by Apastamba: and 
they find a fulhu* expression in Mami and. tlie latei’ 
law-givers. As a child of the Kali age, he discards the 
rules which allowed greater freedom to women, on the 
ground cyf theii* being unfit for the society of his time. 
His rules are (rauuil to preserve the chastity of women, 
to limit the excessive importance given to the birth of 
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rnalo ehildreii and to confine the sphere of women to the 
household only. 

But to understand Aj>astainba and to account for his 
diver'sions and limitations, we must turn our attention 
to the aite in which he lived. It was an age of ascetic¬ 
ism ; Buddhism was at its zenith, and the importance 
ot conduct and morals, which Buddhism demanded and 
set forth, had had its repercussions on Hindu society as 
a whole. Hence the laws that were hitherto considered 
good and beneficial to society had to be discarded as un¬ 
fit, as their demoralising effect had been revealed by the 
influence* of such reformator\" movements as Buddhism. 

We next come to Vasishtha, a law-giver belonging to 
the Rig-Vedic school, who has been claimed by some to 
be the sage Vasishtha of the Rig-Veda, on which assump¬ 
tion the later commentators tried to make it the most 
authoritative and the most ancient of all law-books, a 
theory that has been discarded by Western scholars on 
linguistic grounds.^^^s ]t has, however, been ascribed to 
a teacher of the Gotra of the Vasishtha of the Rig-Veda. 
Hc refers in his treatise to Yama, Manu, Harita, Gau¬ 
tama and Baudhayana. The quotations from Manu are 
numerous. Harita, one of the ancient Sutra-Karas of 
the Black Yajur-Veda, has been referred to even by 
Baudhayana ; VaSishtha, too, refers to him.^04 

The striking affinity of the Twenty-second chapter of 
Vasishtha to Prasna II of Baudhayana makes it probable 
that the former borrowed it from the latter. There are 
likewise two passages of the Vishnu Smrti to be found in 
Vailishtha : these facts, along with others, have enabled 
scholars to determine his date. He is considered to be 
later than Gautama and Baudhayana. 

He begins with a description of general rtiles for 
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society ; after quoting the various views prevalent in 
liis time as to the limit of Aryavarta^^^s he proceeds to 
the general laws that are applicable for all. Aryavaii:a 
lies to the east of the region wheie the river Saraswati 
■disapptears, to the west of the Blackforest, to the 
■nortJi of the ParipEtra Mountains, to the south of 
the Himalayas. According to others it lies to the south 
of the Himalayas and to the north of the Vindhya range, 
being limited east and west by the two oceans. Some 
declare the country of the Aryas to be situated between 
the rivers Ganga and TamunE. Acts productive of spiri¬ 
tual merit and customs which are approved of in that 
tjountry must be everywhere acknowledged as authorita¬ 
tive. In the absence of the rules of the revealed texts, 
peculiar laws of countries, castes and families, have to 
be followed.^®® He prescribes this on the strength of 
Manu’s authority. In these general rules he permits a 
Brahmana to marry three wives, a Kshatriya to marry 
two, a Vaisya to marry one.^^'^ According to some 
teachers the ‘ twice-born ’ men could marry a Sudrd but 
without the recitation of Vedic texts.^os But in the next 
verse Vasishtha records his disapproval of the custom;’^ 
for degradation of the family and loss of heaven after 
death are the consequences of such marriages.He, like 
Apastamba, recognises six kinds of marriage rites as 
legal,111 but rejects some of the old names and defines 
them differently. 

* There arc six marriage-rites, viz., that of Brahmana 
(Brahma), that of the gods (Daiva) that of the Rishis 
(Arsha), that of the Gandhaiwas (GEndharva), that of 
the Kshatriya (KshStrn) and that of men (Mtlnuslin).ii^ 

He further elucidates tbem :— 

' If a father, pouring out a libation of water^ gives iiii 
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dauglUer to a suitor, that is callcKl the Brahma-rit(\ If 
tile fatJier i>:ivos his (iaii^ht(‘r, doekino’ Iku* with orna- 
nieiils, lo ail officiating pi’kst, wliilst a sacrifice is being- 
-pcribrined, that is called the Dai\a-rjte. And if the 
father gives his dauglitei* for a cow and a Inill, that ii3 
caJled Ui(' Arsha rite. If a lover takes a loving female 
of e(pial caste, that is called tlu* (landharva-rite If 
they toi’cibly abduct a damsel, d(‘stroying Iier relatives 
by sri'iinigtli of arms, that is called the Kshatra-rite.’ 

‘ If, after making a bargain with the rather, a suitor 
marries a damsel purclias(‘d for money, that is called the 
Manusha-rit(5 

We thus see that Vasislitha not only omits the Praja- 
patya and Paisaeha kinds of marriage, but changes the 
naiYu^ of Rakshasa into Ksliatra and includes a new one 
in tli(» j)Iaee of Asnra marriage. Two contradictory pass¬ 
ages from the Veda, one supporting the purchase of a 
wife and tlio other discarding it, arc* referred to by the 
law-giver. lie says, ^ The purchase of a wife is men¬ 
tioned in the following passage of the Veda. “ Therefore 
one hundred cows besides a chariot sliould be given to 
the fathei’ of the bride * It is stated in the following' 
passage of the (Jhafurmmya, She forsooth who has been 
bought by her husband commits sin ’’ These two 
quotations, giving contradictory vicAvs, could not possibly 
have emanated from the same writer. The second, in all 
probability, may be a later interpolation. For the first 
in similar to the Anew upheld by Apastamba, and hence 
is the earlier of the two ; the latter, a later development,, 
prohibits the custom of purchasing a wife. Further these* 
passages are not traceable in the existing versions of the 
Rig or Athar\^a Vedas. 

Vasjshtfia is emphatic in his view as ia tlu3: depend'ence 
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of woiiioii : he dcelanis : ‘ A woman is not indepen¬ 
dent ; the males are her mastcrs/^i-^ In support of his 
view he quotes n verse which he claims to be from the 
Veda, but is not found in any of the existing Vedic texts. 

' It ii.-iS been dcHdared in the Veda, '' The fathers pro¬ 
tect them in childhood, their liusl^ands protect them in 
youth, and llieir sons protivt them in age ; a woman is 
nevei‘ fit for independence".'*^^* This dictum must have 
a higher philosophical justification : as a woman is to 
perpetuate the race, she has to be protected in ev(‘ry way 
from the sordid struggles of tlie world and should not be 
exposed to pliysical and economic strain. But we can¬ 
not trace tJie above text in the existing Rig-Veda. 

lie next narrates a story in order to descrilte and ex¬ 
plain the origin of imi)urity ascribed to women at cer¬ 
tain periods,*!'^ But in the earliest sacred literature no 
law can be found which sanctions such a custom. The 
Iranian scriptures, liowc\'e}% pi’odnec' (evidence of such a 
one where impurity is ascilbed to women at certain times. 
There women arc supposed to be under the influence of 
a fiend and hence they are ordercKl to bo kept apart from 
the entire household, until the influence of the fiend has 
been discarded.*The Atliarva-Veda, however, has a 
number of hymns for purificatory performances ; but 
they are of a different type. In the law-books it is in 
Vasishtha that we come across the notion of impurity 
being ascribed to women. It is here described as the 
sin of Brahmana-murder and, even if food is taken from 
her hands, the sin is transmitted to others through the 
food ; hence it is forbidden to take food from such a 
woman. The Brahmans who violated this law were 
regarded as Sudras. It is a custom that is still preva¬ 
lent in many parts of India and especially in the South,- 
4 
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A iiinn is aUowod after the comjiletiou of his studit^s 
and with the permission of his preceptor, to maiTy a 
girl of his own caste, but not of the same Gotra and 
who is not related to him within four degrees on the 
mother's side and six degrees on tlie father’s side.^i^ 
But, wJji](‘ deseril)ing* tlie various persons who could 
clai)n inheritance, Vasishtlia indicates his knowledge of 
the divergence oi‘ opinion among the people of his time. 
Apropos of liie dispute about the ownership of a son, 
he says, ^ There is a dispute among the wise and some 
say, The son belongs to the begetter" This evid¬ 

ently refers to the lingering custom of Kshetraja child¬ 
ren, which seems to be fast disappeaiung from society, 
for Vasishtlia, like Apastamba, enjoins a close watch to 
be kept on women as, owing to neglect, the man. might 
be deprived of the benefits to be derived in the life after 
<3eath through the funeral oblations offered by a son .121 
Vasishtlia refers to, and himself admits into society, 
the twelve kinds of sons recognised by his predecessors. 
'Thus he says, * Twelve kinds of sons only arc noticed by 
the ancients. Tlie first among these is th?. son begotten 
by the husband himself of his legally married wife. The 
second is the son of a wife who is begotten on failure 
of the first, of a wife or widow duly authorised thereto, 
a kinsman. The third is an appointed daughter\i22 
‘ It is declared in the Veda, A maiden who has no 
brothers comes back to the male ancestors of her own 
family ; returning, she becomes their son.’^ With refer¬ 
ence to this matter there is a verse to be, spoken by the 
father when appointing his daughter, I shall give thee 
-a brotherless damsel, decked with ornaments ; the boh 
whom she may bear shall be my son.’’ The fourth is 
the son of a re-married woman.’ (XVII. 6). 
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It is cividont from. ll)e above that Vasishtha reverts 
to the old Vedic order of giving the place of a son to 
4111 only dangliter.t Sh(i ‘comes back to the male ances¬ 
tor’s of lier family.’ This was later modified by substitut¬ 
ing h(ir son in her place. This modification of later times 
is embodied in the next verse in the above. But these 
two ve]*s(‘s, lliough standing side by side in the above 
‘Context lielong, ])y no means, to one age. Tliey represent 
two ages. But which of these is Vasislitha’s view is 
difficnlt to d(‘termine. If the second view is not an inter¬ 
polation of latcj* writers, it can be safely asserted that 
tJie above modification of the Vedic law was the work 
«of Vasislitlia, to be consistent with his predecessor, 
Baudliayana. 

Among the contemporary law-givers of Vasishtha’s 
time, Apastamba adheres to the same view. It is also 
evident from tire above that Vasishtha admits tire re¬ 
marriage of women and gives legal recognition to their 
sonsL But opinions differed as to the definition of the 
term ‘ re-married.’ He gh^es two definitions of the term : 

^ She is called itvmarried (Punarbhu) who, leaving the 
husband of her youth and, having lived with others, re¬ 
enters his family.’ ‘ And she is called re-married who, 
leaving an impotent, out-caste, or mad husband, or after 
the death of her husband, takes another lord ’.123 

The son of an unmarried gif] is regarded as heir to 
the propeity of his grandfather. In support of the 
above, Vasislitha quotes the opinion of his predecessors ! 

* If an unmarried daughter bears a son begotten by a 
man of equal caste, the maternal grandfather has a son 
through him ; he shall offer the funeral cake and take 
the wealth of his grandfather \ 124 
PP. 155-156 of this book. 
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‘ Tiii‘ sixth kind of son recognised as an heir to the 
projx'rly is the male child secretly born in the house 
These six kinds of children are admitted into society 
as legal heirs. 

The other kinds of sons that are counted as members 
or tile family are the son of a Saho(j.ha\, the adopted son, 
the son bought, the self-given son, the son cast-off, the 
son oi* a woman ol* J^udra-easte.^-'^ 

‘ These six,’ he declares, ‘ are kinsmen, not heirs 
The nuptial presents of the mother are inherited by 
the daughters. 

The system of Niyoga is admitted by Vasishtha, and 
according to him the son of a widow belongs to both 
her husbands and not. only to her former husband. 

x\ widow shall sleep on the ground for six months 
after the loss of hen* hiisliand, practising religious vows^ 
and abstaining from pungent condiments and salt. 

' After the completion of six months she shall bathe 
and offer a funeral oblation to her husband. Tlien her 
fatlun- or her brother shall assemble the gurus who taught 
or sacrificed for the deceased and his relatives, and shall 
appoint her to raise issue to her deceased husband 
but a mad, ill-conducted or diseased or aged widow is 
forbidden to be appointed."* 

* If she was appointed, the child belongs to both ths 
males connected with the appointment'^32 

So Vasishtha allows a widow to re-marry after an 
interval of six months, during which time she has to lead 
an ascetic life. Young women, if they were not given 
in marriage by their guardians at the proper time, could 
cboose for themselves and marry.i^s 

In Vasishtha we find a reference to ehild-mandagfe^ 
fWoman who is married pregnant. 
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W’hcre he siiys, ' Let the father marry his daughter while 
jshe still runs about naked. For, if she stays in the house 
after her marriageable age, sin falls on the father’.^34 

The sin incumbent on the failure of marrying the 
daughter at the proper time is ' equivalent to the slay¬ 
ing of an embryo that is the rule of the sacred law'\i3"" 

It is doubtful if this is from Va;sishtha, for the evid¬ 
ence of contemporary books and of the later Sjuritis 
shenvs clearly that child-marriage canie into vogue quite 
late in Indian history. Verses like tlie above, corroborat¬ 
ing such an institution, are ])i*obably the additions or 
later compilers.^ 

We find for the first time here abduction not follow¬ 
ed by sacrament, discarded. The earlier law-givei^s have 
given a place to it among the ncxiognised systems. 
Vajsishtha welcomes an abducted girl into society and 
says, * If a damsel has been abducted by force, aud not 
been wedded with sacred texts, she may be lawfully given 
to another man she is even like a maiden This* 

idea is further developed in Devala Smriti. 

Tile wife of an emigrant could marry after a lapse* 
of five ycarsd^^ If she were unwilling to do so, she 
had to live like a widow.t^o He further specifies the 
'Conditions of the rule by allotting five years each to a 
Brahmana and Kshatriya wife, four years to a Vaisya 
and three years to a §udra,^4o after which the abandoned 
wives could marry again. 

Vasishtha exempts from taxes widows who return to 
their foimier family, unmarried maidens, and the wives 
of serA^ants.^*^! 

In prescribing penances for women the mental un¬ 
faithfulness of a wife has to be expiated by a penance, 
which consists mainly of a frugal meal and sleeping on 
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bare ground.For improper conversation with a iiiiiii 
the penance is more severe : and when a woman over¬ 
steps virtue, the penajiees are still more severe ; but they 
do not equal in scv<'rity those of the later law givers. 
The three great crimes for which women can be out cast ed 
are ^ the murder of their husband, slaying a learned 
Brahmana and the destruction of the fruit of their 
womb’J^'^ Still the punishment is not as severe as of 
the present age, wheii in such cases, a wife has to forfeit 
her life. 

A wife could nev(‘r be abandoned by a man on any 
account, ' though tainted by sin, whetlier sh(* be quarnd- 
sorne, or has left the house, or suffered crimina! 
force or has fallen into the hands of thievis a wife 
must not be abandoned, for ^ to forsake her is not pres¬ 
cribed by the sacred law This is quite contradic¬ 

tory to what has been said previously that a woman 
should be abandoned under similar circumstances. This^ 
is perhaps the original view of Vasishtha and the other 
a later addition. 

Vasishtha accepts the thesis of Baudhayana tliat 
women possess an unrivalled means of purification 
(XXVIII, 4), and that women are free from stains, as 
they have a divine gift from Soma, Oandharva and 

Pire.145 

A noticeable cliange was gradually taking place in the 
society of this period in the position of an only daughter 
and in her rights of inheritance. In the Vedic period an 
only daughter was installed by her father in the place 
of a son, and she consequently belonged to her fntherV 
family, though we do not know if she was designated by 
any special name. In the Smriti literature, however^ 
there is a special riame for such a daughter—Putrikar—^ 
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and tlie synonym Putra is added to it to indicate this- 
special kind of adoption. This oi*i^»inal significance of 
the woi 1 has been recorded by the author of the Mitak- 
shara,i“^‘> who explains the term Putrika-Put ra as- 
‘ Puti'ika, considered as a son.' In tlie Smritis, the earli- 
<'st Jaw-giver, Gautama, gives lu^r a ptac'c next to that 
of a legitimate son. As regards inheritance he says,!^'^ 

' Sapindas, Sagotras and the wife shall share the estate 
of a person deceased without male issue or an appointed 
daughter,' and quotics a verse in support of the aboveJ**^ 

" A father who has no male issue may appoint his 
daughter to raise up a son for him, presenting burnt 
offerings to Agni (fire) and to Prajapati the lord of 
creatures and addressing the bridegroom with these* 
words, For mo be thy male offspring." Some declare 
that the daughter becomes an appointed daughter, solely 
by the intention of the father.' 

In tlie above, if the addition of the translators, v/hich 
was evidently made to bring about a consistent sense, 
is put aside, and if the text alone is taken into consider¬ 
ation, then it unmistakably points to the Vodic custom 
of installing an only daughter in the position of a son 
and of giving her the right to i)crforin funeral oblations, 
which a father could do by the mere expression of his 
wish and by saying to her, ‘ Be thou my son.’ The Rig- 
Vedic tradition is thus maintained by Vasishtha, and 
the other Northern law-givers. So we find Vasishtha 
giving a third place among heirs to an only daughter,i49‘ 
and he declares, on the authority of the Vedas, that such 
a maiden belongs to her father\s family and) becomes the 
son of her parents. Even Manu^^<^ states in unmistak¬ 
able terms that the property should not be appropriated 
by anybody, when there is a daughter. The evidence for 
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the existence of such a custom is further corroborated by 
the incidents mentioned in the Rajataran^^inl, and by its 
prevalence in KasniTr even in recent tiincs.^^i 

The Southern law-givers, liowever reject it ; for 
earliest writer of the South, Baudliayana, discards a 
ihitrika in clear terms : tlie reasons for such dcviathm 
from authority and tradition are not known. Though 
Apastamba authorises a daughter to inherit,the note 
ot d(‘viation introduced by Baudhayana has been handed 
down to posterity. Jt cannot be doubted, however, that 
in ancient India, there was this custom of installing an 
only daughter in the position of a son, at least in some 
parts and among some schools and most probably among 
the followers of the Kig-Vedic School. 

From the foregoing survey we can deduce these follow¬ 
ing facts : 

The earlier Dharma-Sastras allow greater freedom to 
women ; the later the law-giver, the more strict is h.© 
in withholding liberty from Avomen. 

Gautama, being the earliest law-giver agrees more with 
the customs prevalent in Vedic times. His date has been 
assigned to the 7th century B.C. Baudhayana, who comes 
next, agrees in many respects with Gautama, but differs 
from him in some ; the note of asceticism is evident in 
Baudhayana. It is clearly manifest in his rule about 
the re-marriage of widows, where he enjoins the obser¬ 
vance of Bralunacharya for a year, befone she can re¬ 
marry, whereas Gautama does not ordain any interven¬ 
ing time between the death of her husband and her re- 
marriage.tss VaSishtha, who is not much later than 
Baudhayana, is in substantial agreement with Baudha¬ 
yana in many of his laws for women, but in some respects 
he displays a more ascetic tendency. 
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In Apastainli)a tJiis ascetic tendency finds its fullest 
expression amon<>’ these earlier law-j^ivers. He plays the 
part of a reformer, diseardinj? the old order as being 
iinfil, for tJie now. He cojistders himself a child of the 
Kali Age ; the liberal rules of tl)c i)ast were suitable only 
i'or the older genei'ation as they were gifted with superior 
merit. They are not fit for the degenerate public of his 
times ami hence new rules are necessary. He frames 
rules to limit the freedom of women, to lessen the undue 
importance of a son, to discourage widows from re¬ 
marrying, to reject sons of all kinds as legal heirs to 
the property. 

To account for the gradual change in the outlook of 
the law-givers, we have to turn our attention to the 
times in which they lived and workiid. It was an age 
of asceticism. 

The age dui'ing which Buddha and Mahavira flourish¬ 
ed was noted for asceticism of a rigorous type. We have 
only to read the Buddhist and Jain literature referring 
to the life-time of these teachers to be convinced of the 
correctness of this conclusion, wdiich receives a remark¬ 
able confiimiation also from the Bralnnanical litei-aturc. 
It seems as though the air was surcharged with ascetic¬ 
ism. It is, therefore, no wonder if we find the laws 
framed according to the ethical standard of the time. 
But still the earlier law-givers, in spite of the small 
changes to check; the freedom of a woman, were in sub¬ 
stantial agreement with the old Vedic order. Apastamba 
was the first to rebel against the old system. 

It has also to be noted in this connection that these 
law-books have been inundated with the additions of 
later writers : the sanction of child marriage, found in 
all the law-codes, is clearly a later interpolation, as it 
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controvoft.^ the basic* ])rineiple of the marriage ritual of 
the Orhya-Sfitras writtc'ii about the same time. The rule 
dechu'ing women unfit for indepeiidene.e goes against the 
system ot* giving the place of a son to a Putrikd, Tliis 
system later became obsolete, probably at a period when 
indei)endenoe was actually demied to women. 

Hence it can be* assculed, in conclusion, that with the 
earliest set of law-givers, and specially with the compila¬ 
tion of the Hiiarma-Sutra ot Vasishtha, many of the laws 
giving freedom to women were getting extinct, and what 
remained thereafter was the ascetic rigidity found in 
Maim and Yajhavalkya. 
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CHAPTER II 


CONTEMPORARY EVIDENCE 

Contemporaneous with the legal litei^aturc of this 
period are the works of Kautilya^ and Vatsyayana. The 
Arthasastra of Kautilya records contemporary legal opi¬ 
nion of the 4th century B.C., outside tlic schools of law. 
Some scholars, like Ilillebrandt, would have it tliat the 
book does not belong to a particular author, but to a 
school existing in that name. Their argument is mainly 
based on the occurrence of Iti Kaufihya 72 tim»es in the 
book. This doubt in regard to authorship has been met 
by others, but a close examination of the internal and 
external evidence has cleared such doubts to some extei\t. 
However, Kautilya was the Minister of the historical 
King Chandra Gupta, and, as such, his work provides 
evidence of the society of his times. He lived at a time 
when the schools of law were progressing in the South, 
and his descriptions of conditions and laws arc more 
reminiscent of the atmosphere of Northern India and 
especially of the courts of kings. 

The third chapter of this book deals with marriage 
and subjects relating to women. He [Kautilya] begins 
his discourse by saying : * Marriage precedes business/ 
He enumerates, as do the law-givers, eight kinds of 
marriages as legal : the Brahma, Prajapatya, Arsha, 
Daiva, Gandharya, Asura, Rakshasa and Pai^cha. He 
defines them exactly as the other law-givers. The first 
four he designates * ancestral customs of old,’ and they 
are valid if they are approved by the father. The rest 
^re to be sanctioned by both the father and the mother; 



CONTEMPORARY EVIDENCE 


55 


for tlie J^iilka, or the money paid by the bridegroom for 
their daughter, goes to them. Wiu'n either of the parents 
is dead, the survivor receives the Sulka ; and, when both 
of them are dead, the Sulka goes 1o the l)ride (Ajtha- 
sastra TIL iii 152). 

In courts of law, the average ago; at which a, girl is 
considered to have attained majority is twelve, and that 
of a boy sixteen. Until this pei-iotl any transgression of 
law on the part of a girl was pardonable, and any viola¬ 
tion of hivr after tliis age was punishable by law ; 
MVomen, when twelve years old, attain their majority 
and men when sixteen years old. If after that they dis¬ 
obey t(io law, women shall be fined twelve panas, men 
double 

From the accounts of the law-giv('rs it is e^'ident that 
marriage onee perfonned before the nuptial fire is bind¬ 
ing on both file man and the woman. It cannot be dis¬ 
solved. But Kaulilya allows divorce under certain con¬ 
ditions ; but these conditions are applicable only in the 
ease of the last four kinds of marriages. It can be con¬ 
cluded from this that the last four kinds of marriages 
were valid according to law. 

'A woman, though hating her husband, cannot dis¬ 
solve her marriage against his will. Nor can a man dis¬ 
solve his marriage with his wife against her will. But 
from mutual enmity divorce may be obtained. If a 
man, apprehending danger from his wife, desires divorce, 
he sliall return to her whatever was given by her. If a 
woman, under the apprehension of danger from her hus¬ 
band, desires divorce, she shall forfeit her claim to his 
property ; marriages contracted in accordance with the 
customs of the first four kinds of marriages cannot be 
dissolved.^ These conditions of obtaining a divorce are 
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much more hiunano than those achorted to at the pre¬ 
sent times. (111. iii. 155) 

A woman, if abandoned l)y her husband, had a claim 
to maintenance ; the form of maintenance varied accord- 
ing to the means of the hiisbaind. 

' A woman who has a right to claim maintenance for 
an unlimited period of time shall bo given as much food 
and clothing as is necessaiy for her, or more than is 
necessary in proportion to the income of tlie maintainer. 
Ij; the period is limited, tlien a certain amount of money, 
fixed in proportion to the income of the maintainor, shall 
be given to ber ; so also, if she has not been given lier 
Sulka, property, and compensation due to her for allow¬ 
ing h(‘r husband to remarry. If she x>bjees herself under 
the ])rotection of anyone belonging to Iut father-in-law’s 
family or if she begins to live independently, then her 
husband shall not be sued for lior maintenance.’ Thus 
the determination of maintenance is dealt with. 

Women who neglect their duty to their husbands or 
engage in amorous dalliance are to be punished : but 
the pnnishniont is not so severe as prescribed in later 
law-books. ‘ If a woman engages herself in amorous 
intrigue, or drinking in spite of an order to the con¬ 
trary, she shall be fined throe panas. She shall pay 
a fine of si': panas for going out in the day time to 
sports or to see another womaln or spectacle. She shall 
pay a fine of twelve panas if site goes out to see 
another man or for amusement. For the same offences 
committed at night the fines shall be doubled. If a 
wo^maai goes out while the husband is asleep or under 
intoxication, or if she shuts the door of the house against 
her husband, she shall be fined twelve panas. If a 
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woman keeps him out of the house at night, she shall pay 
double the above fine.' (Ill. iii 155). 

But in cases of serious offences the punishment is more 
severe. ‘ For holding conversation in suspicious places, 
whips may be substituted for fines. In the centre of the 
village an outcast person may wliip such women five 
times on each side of their bodies. She may escape being 
whipped by paying a pana for each lash.’ 

Unmannerly women are chastised by harsh words or 
corporal punishment : ^ three strokes either with a bam¬ 
boo bark, or with a rope, or with the palm of the hand 
may be given on her hips.’ Cruelty to a husband is 
punishable in the same manner. Elopement is punish¬ 
able with fine. 

^ If on a road or in the middle of a forest, or in any 
other concealed place, a woman falls into the company 
of any othier man, or if, with a view to enjoyment, she 
accompanies a suspicious or forbidden man, she shall be 
guilty of elopement.’ But ‘ it is no offence for women 
to faJ/l into the company of actors, players, singers, 
fishermen, hunters, herdsmen, vintners or persons ot any 
other kind who usually travel with their women.’ 

But in all cases, except for ‘ subsistence or pilgrim¬ 
age,’ when a woman goes alone with a man, it is con¬ 
sidered blameworthy and has to be redeemed by fine. 

Kautilya allows remarriage of women, under certain 
circumstances. 

* Wives who belong to the Sudra, Vaisya, Kshatriya or 
Brahmana caste, and who have not given birth to child¬ 
ren, should wait as long as a year, two, three, and foiii 
years respectively for their husbands who have gone 
abroad for a short time ; then the ‘ jnitis ’ or relatives 
5 
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^should allow theio to marry, after taking w^hat had been 
jn’esented to tlnm on the occasion of their marriage/ 

In cases wliere the husband is a Bralirnana and has 
to be ajway from home for his studies, or where he is a 
servant ol* a kin^, and lienee has to be absent from home, 
the wife Jias to wait for ten Teal's in tlJe former case 
and in the latter until his death. The extreme anxiety 
foi* be^ettirif? a son, is still to be found in Kaiitilya. 

"... ,bnt ev(‘n if she bears children to a sah^ania hus¬ 
band—a s(K*ond linsband belonging to the (totra of the 
former husband with a, view to avoid the extinction of 
her race, she shall not be liable to contempt thereof/ 

A young wife,^ who is wedded according to the first 
four kinds of marriages, if she is abandoned by her 
husband, has to wait seven months before she can re¬ 
marry. If the husband, on the other bc'Ktid, announces 
his depaidnre, then she has to wait a ye;ar for him. If 
the husband is not heard of, she has then to wait for 
five months only. If, on the other hand, the wife has 
not received tlK‘ whole of the sulka, but only a part 
of it, she has to wait only three months. A wife who 
recoiv(\s the whole of it has to w^ait for her husband; for 
five months. Then she may ‘ with the permission of 
judges, marry whomsoever she wishes.’ 

Kautilya recognises the remarriage of widows and the 
system of Niyoga. * In the cases of husbands who 
have gone abroad for long, who have become ascetics, or 
who have been dead, their wives, having no issue, shall 

wait for them for seven months.Then the wife may 

marry the brother of her husband.’ Where there are no 
brothers of her husband, she may many a person belong* 
ing to the same gotra. 

At the end of the chapter Kautilya limits the ran^ 
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of remarriage to the parlieular family. Thus he says, 

^ If a woman viohittos tlm above rule by remarrying one 
who is no1 a kinsman of lun* husband, those that have 
given her in remarriage and those who have given their 
consent to it shall all bo liable to the punishment for 
elof)cment.' 

It is doubtful if this last part can be directly from 
Kautilya ; (‘oi’ the rule about the remari‘iage of women 
who are abandoned by their husbainds is similar to that 
of Niyoga, and he does not prescribe any punishment for 
Ihe violation of the rule. i\Ioreover, Kautilya is in sub* 
stantial agreement with Vasishtha in laying down the 
intervals after which a widow can remarry. Vasishtha 
insists on a life of Bmhmcu^Jiarya for six months, whe:reas 
Kautilya adds another month to it. 

Though Kautilya allows remarriage of widows, he 
gives pmfcrence to a life of chastity ; and even in the 
matter of remarriage of widows Kautilya restricts their 
freedom by ordaining that their father-in-law shall make 
the selection for them. ‘ On the death of her husband 
a woman desirous of leading a pious life shall at once 
receive not only her endoAvment and jewellery, but also 
the balance of Snlka due to her. If, after obtaining these 
two things, she remarries another, she shall be compell¬ 
ed to pay them back together with interest (on their 
value). If she is desirous of a second marriage, she shall 
be given, on the oeeasion of her remarriage, whatever 
either her father-in-law or her husband or both had given 
to her ^ But .if a widow marries any man other than 
of her father-in-law's selection, she shall forfeit whatever 
has been given to her by her father-in-law and her deceas- 
' cd husband In the case of a remarried widow, the 
people of her new home have to return to her former 
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father-in-law ‘ whatever property of her own she had 
taken with her while remarrying a kinsman/ After re¬ 
marriage a womain will lose her right to the property of 
her deceased husband. But * if she lives a pious life, 
slie may enjoy such property.' This must be a later 
interpolation. 

In cases where a woman who has sons, marries again, 
the property of her former husband will go to her sons, 
and she cannot enjoy it herself. 

‘ No woman with a son or sons shall, after remarriage, 
be at liberty to make free use of luer own property : for 
that property of hers, her sons shall receive.' 

‘ If a woman after remarriage attempts to take posses¬ 
sion of her own property under the plea of maintaining' 
her sons by her former husband, she shall be made to 
endow it in their name. If a woman has many male* 
children by many husbalnds, then she shall conserve her 
property in the same condition as she had received it 
from her husbands. Even that property which has been 
given to her with full powers of enjoyment and disposal, 
a remarried woman shall endow in the name of her^ 
sons '.5 

In Kautilya we first come across a reference to the • 
personal property of a married woman, which is termed 
Strldhanam over which she has full powers of enjoy¬ 
ment and disposal ; this has been the subject of comment 
and criticism in the later digests on law. We, moreover, 
see that Kautilya gives us a picture 9 f a society in which, 
asceticism had not gained firm root, though it was slowly 
establishing itself. The birth of sons was also one of the' 
important considerations of the society; so he permits^ 
remarriage of young widows having children or not. 
husbands abandoned their wives, the latter could marry" 
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again ; divorce could be obtained quite easily. The sanc¬ 
tity of the marriage tie was not based on virtue or affec¬ 
tion, but on the payment of Sulka. Sulka or the fee 
which the husband pays to the parents of the wife, plays 
an important part in determining the validity and weight 
of a marriage of any kind. But, in spite of all this laxity, 
Kautilya gives preference to a life of virtue. He says : 
‘ A barren widow, who is faithful to the bed of her dead 
husband, may, under the protection of her teacher, enjoy 
her property as long* as she lives ; for, it is to ward off 
calamities that women arc endowed with property. On 
her death, her property shall pass into the hands of her 
kinsmen.' 

He further gives a distinct recognition to Stridhanam 
in law and lays down separate rules for its inheritance. 

‘ If a husband is alive and the wife is dead, then her 
sons and daughters shall divide her property among 
themselves. If there are no sons, her daughters shall 
have it. In their absence her husband shall take that 
amount of monjey, Sulka, w^hich he had given her, and 
her relatives shall take back whatever in the shape of 
gift or dowry they have presented her. Thus the deter¬ 
mination of the property of a woman is dealt with.' A 
woman is entitled to three kinds of properties : (1) 

Stridhana, (2) Ahita-dhana, (3) Sulka. The first consist¬ 
ed of some form of subsistence of above 2,000 panas and 
jewellery : over this a woman had absolute control. This 
is the only kind of property which a king cannot claim 
where there are no heirs to the state. Woman as a sister 
has a claim to inherit this kind of property. The second 
is the compensation she may hafve obtained for allow- 
ing her husband to marry another woman. The third is 
the money which her parents may have received from 
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her husband. Hence when a divorce takes place, the 
husband has to pay a compensation. 

Kautilyas rules for the reniarria^o of men^> are more 
strict than those he prescribes for women. They have ta 
wait a much longer period before they can marry again, 
A man can remarry only umh'r the following circum¬ 
stances : 

' If a woman either brings forth no live children or 
has no male issue or is barren, her liusbaiid shall wait 
for eight years before marrying anotlier. If she bears 
only a still-born child, he has to wait for ten years. If 
she brings forth only females he has to wait for twelve 
years. Then, if he is desirous to have sons, he may many 
another.’ 

A violation of this rule was liable to punishment. * In 
case of violating this rule he shall be made to pay her 
not only Sulka, her property, and an adequate mouctaiy 
co]ni)ensation, but also a fine of twenty-four pan as to 
the government. Having given the necessary amount of 
Sulka and property, even to those women who have not 
received such things on the occasion of their marriage 
with him, and also having given his wives the propor- 
tionato compensation and an adequate subsistence, he may 
marry any number of women.’ 

Hence, polygamy wa^s a recognised custom, and any 
negligence on th;e part of the husband to any one of 
Ids wives could be brought to the notice of the court,;: 
and he had to pay ‘u, fine of ninety-six pixnas.’ 

So Kautilya’s laws were framed in favour of women.' 
A woman could abandon her husband in the following^ 
cases : ‘ If a husband either is of bad char'acter, or 
long gone abroad, or has become a traitor to his king, or 
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is likoly to endanger the life of his wife or lia^ fallen 
from his e^iste, he may be abandoned by his wife 

A woman will, however, be deprived of her property, 
if she is treaeJierous, or transgresses the law oi* wanders 
at will. She will forfeit her claim to the following lands 
of properties : 

(1) StrTdharia—some fonn of subsist(mee of above 
2,000 panas—and jewellery ; 

(2) Ahita (dhana)—compensation she may have obtain¬ 
ed for allowing her husband to marry another 
woman ; and ^ 

(3) Sulka^—money wliieh luer parents may have receiv¬ 
ed from her husband. 

Elopement, as we have seen before, is punisliable. A. 
passage occurs which is evidently not the opinion of 
Kautilya, but that of his teacher, which he admits, and 
which exempis women from such a punishment under 
certa in cond i tions. 

' My ti'acher says : With a view to avoid danger, it is 
no offence for women to go to any male person who is a 
kinsman of her husband, or is a rich and prosperous 
gentleman or is the headman of the village, or is o]ie of 
her guardians or who belongs to the family of a mendi¬ 
cant woman or to anyone of her own kinsmen ’ (HI 
iii. 157). 

‘ But,’ questions Kautilya, ‘ how is it possible for 
good women to know, at least, this fact, that the family 
of her own kinsmen, consisting of a number of maies, is 
good ? It is no offence for women to go to the houses of 
kinsmen in the circumstances of death, disease, calamities 
and confinement of women.’ 

A fine has, however, to be paid by anyone who pre¬ 
vents women from going out in the circuriistances- 
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mentioned above ; for a woman is required to be benig¬ 
nant and Jjcipful. But, if a woman fails in her duty by 
eonceaiing lierself, vdien her help is demanded elsewhere, 
she shall forfeit her endowment.^ 

In iniK'ritance, sons, daughters and sons of inter-caste 
marriages ai‘e accorded a place in the laws of Kautilya. 
In tiie absence of a son, the brothers or persons living 
with the deceased shall take possession of his property- 
In their absence his daughters born of maA’riages other 
than the( first four, shall have his property. If a man 
has only daughteivs, and if his marriage has been per¬ 
formed according to the first four kinds of marriages, 
the daughters can inherit the property. 

Adequate dowry has, however, to be given to daughters 
at the time of their marriage. ‘ Daughters, too, un¬ 
married, shall bo paid adequate dowry, payable to them 
on the occasion of their marriage^9 

If there is no heir, the state shall claim the property. 
The only kind of property which a king cannot claim is 
the Strldhanam, which is given a unique status in 
Kautilya’s code of law. ‘ Property for which no claim¬ 
ant is found shall go to the king, except the property 
of a woman.' (III. v. 161.) 

Woman as a sister has no claim to inheritance except 
to the Strldhanam. ‘ Sisters shall have no claim to 
inheritance : they shall have the bronze plate and jewel¬ 
lery of their mother after her death.’io 

Regarding the sons of inter-cafete marriage and sons 
of many wives, he says : ‘ In the case of sons such as 
Suta, Magadha, Vratya and Bathakara, inheritance will 
go to the capable ; and the remainder will devolve upon 
him foi^ subsistence. In the absence of the capahte, all 
will have equal shares.’ 
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‘ With i^gard to sons of many wives : sons^ of twol 
wives of whom only one woman has gone through all the 
neeessaiy^ religious ceremonials, or one of whom has been 
marriedi as a maiden, and the other not as a maiden, or 
one of whom has brought forth twins, it is by birth that 
primogeniture is decided.’n 

Kautilya thus poi*trays the position of women in 
society in Northern India in the fourth century B.C. In 
the south, Baudliayana, who is a century earlier than 
Kautilya, has framed laws according to his times. But 
in Kautilya we meet with greater detail in certain mat¬ 
ters, as the marriage of women, elo])ement and divorce. 
The laws of Kautilya are not severe tow^ards women. The 
desire for begetting a son is still the predominant factor 
in society, and laws are framed in its favour. Kautilya's 
laws made it difficult for a man to re-marry. The demand 
for women was high, and a maiden was bought by pay- 
xnjent of a Sulka to her parents. Kautilya. lays stress 
on this in every point relating to women. The sanctity 
and the binding nature of a marriage contract was con- 
necto^f with this Sulka. Stridhana or woman’s pi*operty 
found a definite legal recognition at Court, and it could 
not bo appropriated even by a king, on failure of natural 
heirs. From the severe punishments that he imposes^^ 
on men for defiling a maiden, it can be concluded that 
he allowed marriage only when the girls had attained 
maturity. The proper marriageable age for a fflrii is 
three years after her maturity : for he inflicts severe 
punishment on a man who defiles a maiden 'who has 
not attained maturity and pardons one who defiles 
a maiden who remains unmarried for three years after 
her maturity. 

To sum up, the laws of Kautilya in substantial 
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agl'ecmont with those ot* Baiidhayana and Vasishtha 
the influence of asceticism, set in motion by Buddhism^ 
i^ evident in his laws; lie prescribes an interval for 
women hefoi'e they can remarry, but ho clings to the* 
old Vedic rule of allowing them to maa^ry after that 
short xioriod and by limiting their choice to the family 
of their husband. Daughters arc not excluded from* 
inheritance, and tiwdoni is not denied to women. 

His treatise, moreo^'er, refers to somi^ other important 
chainges outside the scope of law, wJiich wore taking 
place in the society of the times. The seclusion of 
women, which he refers to in connection with the con¬ 
struction of the palace of a king, is an important social 
change that was slowly but steadily developing. The law- 
books of this period do not refer to it, but we can find, 
however, an indirect reference to it in later law-books*. 
The earlier law-books liavc injunctions for a close pro¬ 
tection and watch over \dves, lest, through some defile¬ 
ment, the man shall be depnved of his son ; for, accord¬ 
ing to sacred tradition, the son will be claini(‘d by his 
father in the life after death. The motive of this rule 
\ ouchsafing a clos»e guard over women is obvious; it 
is two-fold : to keep the purity of the race and to safe¬ 
guard the J'lmeral oblations of the man, for tlie food 
offered by any one will go to his father and none else.^^’ 
It was x>f'rhax>s from this motive that the seclusion of 
wbnieh originated, or, if it was adopted from other 
foreign tribes, Hindu la\v-givers found a sufScient justi¬ 
fication for its adoption into Hindu society, on the 
above-mentioned grounds. 

BTautilya des<»ribes the most rigid type of guard to 
1)0 kept, On women of a royal household. The tweiitietli 
chapter of the first book of the Arthasastra opens witlx 
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tlie directions for the construction of an Antahpura. 
^ On a site naturally best fitted for a dwelling place the 
king shall construct his harem consisting of many com¬ 
partments, oijo within the other, enclosed by a jiarapet 
and a ditch, and providc'd with a door’. 

The word Antahi)ura has been wrongly rendered as 
a harem. A careful reading of the chapter will prove 
that the word is here used to denote a citadel or palace 
situated in the heart (Antah) of the town (Pura). The 
sx)ccial apartments for women formed only a part of 
this fortitk'd palace and is denoted by the word Avaro- 
dha, which occurs at the end of the prose section of 
the chapter. Directions are given showing where this 
lias to be constructed in the palace. ‘ On one side, in 
the rear there shall be made the residence of (Strhii- 
vesa) women’s compartments provided not only with all 
kinds of medicines useful in midwifery and diseases but 
also with well-known pot-herbs and a water-rcservoir’d^ 

The Word StriniveSa, found in this connection, is 
worthy of note and denotes ‘ the female establishment/ 
and wc are distinctly told, in this passage, that this 
female establishment was to be coiLstructcd in the rear 
part of the palace. AVe are further told by Kautilya 
that the ciiiarters of the princes and the princesses were 
to be constructed outside the female establishment bahih 
Kanya-Kumdr'apw^am but apparently inside the Antah¬ 
pura or palace. The word Avarodha which indicated 
the strictest tyi)C of seclusion, is also to be found in 
the literary works of the classical period. 16 * But it 
cannot be traced in A^atsyayana’s book. Nevertheless, 
there can be no doubt that the word was in vogue even 
before the beginning of the Christian Era, as it is clearly 
proved by its occurrence in Eock Edict ATI of ASoka. 
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Hence, it can be concluded that the practice of the 
seclusion of women was prevalent at least as early as 
the Maurya period ; for the word occurs in Kautilya 
as well as in the inscriptions of Asoka. But perhaps 
the earlic'st reference to the existence of this custom 
can be inferred from that Sutra of Panini^^ which 
teaches us the formation of the word Asurj^ainpaSya 
which is explained by a commentator, the author of the 
Kdsikd, as Asui’yampasya Rajadarah. (Those who do 
not see the sun are the wives of kings). This shows 
that in the time of Pajiini, a most rigid type of Seclu¬ 
sion existed in the royal families. Panini has been 
assigned to the fifth century B.C. The practice ct 
Purdah must have come into vogue before his time. 

The word Asfirj^ampasya is knoAvn to Sansltrit lite¬ 
rature and has been used with reference to the princess 
figuring in the historical drama Kaumudlm(ihotswvalrM 
If Panini lived and wrote in the 5th century B.C., we 
may reasonably assume that this change in society, at 
least in the royal families, as Panini directly refers to 
royal households, must have taken place at least a cen¬ 
tury previously. But the epics and classical Sanskrit 
literature do not indicate seclusion of such a rigorous 
t>q)e as is implied by the term Asfiryampafiya : which 
suggests that such a rigid seclusion was probably more 
prevalent in that part of the country where Panini lived. 
PSnini is supposed to have been a native of Satatura, 
which was in ancient Gandhara, and it is possible that 
such a strict seclusion was prevalent among some of the 
foreign tribes that were settled in and about the north¬ 
west frontier of India. In later times, however, the 
word lost its original literal sense and came to denote 
;simply the wives of kings. The \^ord occurs in Act II 
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of the drama Kaumudlmahotsavah, where it is used with 
reference to Princess Kirtiinatl. But Princess Kirtimati 
was not, strictly speaking, Asuryumpasya, although she 
has been so styled in Verse 4 of the same act; for we 
know that she freely moved about in broad daylight, 
when slie goes to pay luer obeisance to the goddess 
Chandika, near to whose temple she meets and falls in 
love with Prince Kalyanavarman, who ultimately 
becomes the ruler of Magadha. Such a princess cannot 
be called Asuryampasya at all. Nevertheless the word 
originiilly must have conveyed the exact sense tliat 
follows from that compound. 

Hence the earliest reference to the existence of seclu¬ 
sion of women is to be found in Panini and it is follow¬ 
ed by a reference to it by Kautilya in his Arthasastra, 
where the seraglio of women is termed Avarodha and 
Strinivesa. The word Antahpura, no doubt, occurs there, 
but it means the entire fortified palace. It is Interest¬ 
ing to note how this word gradually changed its mean¬ 
ing and came to indicate a seraglio. In Kautilya’s time 
the fortified palace of the king was denoted by the term, 
as it was located in the heart of the town. It is in 
Vatsyayana that we find this word used to designate a 
seraglio, and he is, in all probability, the first writer to 
use the term in this special sense. Vatsyayana refers 
to the seclusion of women and says, ‘ The inmates of the 
Antahpura should not be allowed to go out; nor any 
outsider to enter it, except those of the approved charac- 
ter’.i9 

It has to be noted in this connection that Kautilya 
and Vatsyayana are of the same opinion about the per¬ 
sons who should guard a harem. Both agree that 
womlen’s apartments should be strictly guarded. But 
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the motive in the case of Kautilya is not so much the 
seclusion of women as the protection of the king^s per¬ 
son ; for in tlie course of the same account Kautilya 
enuin(n-at(‘s s<n'eral instances of queens wlio poisoned or 
abetti^d the murder of the king. Wlierc'as Vatsyayana’s 
motive in gua.rding the lianem is simply the protection of 
women from the public. It is, however, woilliy of note 
that wliat Vatsyayana si^vs about Antahx)ura clearly 
refers to queens and women of the king. 

Tile construction of the house of a Nagaraka has also 
bc(‘n described by Vatsyayalna,—a Nagaraka, who repre¬ 
sents the, aristoci'acy. We are told that it was divided 
into two parts, the outer, where the master of the house 
attended to his business and received visitors, and the 
inmu*, which was occupied by the ladies of the house¬ 
hold. The word Antahpura is not employed in connec¬ 
tion with such women, nor is there any evidence to show 
that they were relegated to any kind of seclusion of a 
rigid type. Elsewhere Vatsyayana mentions garden 
parties, and we find him describing unmarried maidens 
as well fis married women joining in such parties. He 
also mentions how a virgin on her way to a garden party 
is sometimes snatched away from her friends and guard¬ 
ians for the puipose of marriage.20 

Among the other literally works of the time of 
Kautilya, .which throw light on this important change 
in soei('ty, the works of Bhasa can be mentioned. But 
his dramas mainly give us pictures of royal fainilies, 
The word h(' uses is Eajakula ; and there Ls a vivid 
description of it in his play called Avimdraka, as being 
guarded by high walls. In the second Act the nurse of 
the Princess meets Avimaraka and, having proposed We 
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marriapro to the Princess, asks hiin to got into the apart¬ 
ment of the Princess stealthily : slLe, says : 

‘ Tins very day yon nrinst make your way into the 
Princess's paJace. The honourable Bhiitika, the Mihister- 
in-Charge ol* llie Princn'sss quartei^, has gone out with 
the anibassadoi* of Benares, with all honours for our 
king’.^i 

Avimaraka accordingly enters the Kajakula at night, 
disguised as a burglar. He fii*st passes through the streets, 
imd comes to the high walls of the Bajakula. With the 
help of the rope that he carried with him he scales the 
high walls and alights near the stables, where elepliarits 
of the royal household are kept. Tlum he passes through 
the quarters of the servants, rand then thimigh the garden 
in wlikd'j are an artificial river, and a verdant hillock. 
He next conics to the audience hall of the king. Behind 
it are the apartments of the Princesses or Kanyapuram. 
We find this forming a part of the Antahpnra and not 
outside it, as is implied by haMh in Kautilya’s dcscrip* 
tion of the women s rapartments. This custom of assign¬ 
ing separate quartei’s to princesses was abolished by 
Vatsyayana's time ; for although Vatsyayana gives 
details of tlie constniction of an Antahpura, he men¬ 
tions no Kanyapuram. Here in Bhasa it is strictly 
guarded. 

In Svapna-VmavadalM Bhiisa mentions many Antah- 
puras. Udayana, the King of the Vatsas, inquires of the 
messenger who came from his father-in-law : ‘ My 

mother-in-law, the chief among the sixteen queens, is she 
well ?' 

Special aspects of the life of young maidens in a royal 
family are revealed in two places : due with reference to 
Princess Vasavadattl in the Minister's, Votv, another 
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in Aimndraka. Wli/on Vasavadatta went to worship 
at the shrine of the holy Yakshim, she went with her 
nurse in an open palanquin. The jester says : ^as a 
young girl whom all might sec in ho.r innocence, she was 
in an open palanquin.'-- The s»oc()n(l occurs in Avind- 
raka, wlieiie tlie I'rincess Kunjarika goes to tlie gaiden 
with her attendants. The garden was strictly guarded 
by sentinels, so that no man could enter. 

But the conclusive evidence about the seclusion of 
women prevalent in these days is to be found in Pratimd- 
ndtoka, where Rjlma, while leaving the palace mtli Seettl, 
finds his subjects eagerly waiting at the door of the 
piilace, to have a glimpse of the royal pair. On seeing 
this eager crowd around him Bama orders Seeta ; 

^ 0 Lady of Mithila, take off your veil.’ Then turning 
to the people he says ; ‘ Gaze freely on this my spouse, 
while your faces stream- with tears. For women may be 
looked at without offence at sacrifice or wedding, in 
calamity or in the forest.’ 

The above refers mostly to royal families, but from 
the reference to the life of a Nagaraka in VatsySyana, 
and from a description of common life in Abijndnof 
Sdkunialam and Sdhitya-Darpana it is clear that this 
was spreading beyond royal families. It seems to have 
been quite a usual custom for women to appear in public 
with an Avaguntliana. The Sdhityd-Darpana refers to 
it. ‘ If a woman of a respectable family is desirous of 
meeting her lover, she can do so by crouching (literally 
—melted or absorbed into her own limbs—making herself 
as small as possible) with all her (tinkling) ornaments 
silenced, and covering herself with an Avagunthana’.^s^ 

In the fifth Act of AbhijMna Sdkunialam, the heroine 
eomes to the court, accompaniied by two hermits. She 
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comes with her Avagunthaiia on. The king expresses his^ 
adniiraticsii thus : 

‘ Who could she ho, witli a veil and ^\ith tlie gloss of 
her body not fully manifested, standing in tlie midst of 
anchorites, like a tender sprout in the midst of scarred 
loaves ?’ 

In the above stanza the word Avagunthaiia means 
more than a. \eil of tlie face. It was an outm- garment 
loosed\' covering her form ; hence the beauty of lier figure 
was partl.x' hidden from view. 

It is thus clear, from the survey of the literature con¬ 
temporaneous with early law-books, that one of the 
important changes forcing its way into society, was the 
seclusion of women. But wliether it originated in India, 
based on the Vedic injunction to keep a close watch on 
women, as has been enjoined by the law-givers, or whether 
it was taken from the tribes that swept over the coun¬ 
try about that time, and were adopted into society, it is 
difficult to determine. 

The Vedic injunction to keep a (dose watch on wives, 
for fear of their being seduced, seems to give a reason¬ 
able and strong basis for adopting it in Hindu society, 
even if it were of a foreign origin, or at least provided 
a canonical precedent for the continuasnee of the custom. 

Side by side with these, the supreme position held by 
women as administrators and rulers of land cannot escape 
our attention. Hero we have instances of three types : 
(1) women who acquired the right to sovereignty by 
virtue of their marriage and ruled independently ; (2) 
women who got their right to sovereignty by virtue of 
their birtli ; and (3) women who ruled along with their 
husbands. 

These are obtained from inscription and Tdmrasa 

6 
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sasanas or copper-plate gi*aiits, wliieh are considererl as 
Ic^aJ records for jifrantin^ lands or villages to a grantee, 
Avho is generally a learned Brahmin. ITnloss these are 
executed hy an actual ruler or with his consent such 
grants of lands or Adllages are not considered as valid. 
From these grants we can infer whether they were de 
facio rulers or not. To the fii*st categoiy belongs the 
grant of Tribhuvana Mahadevi. the daughter of Raja- 
malla, a king of Southern India and wife of Tjalitabhara- 
<leva of the Kara family of Guhesvarapataka. Aftej* the 
death of her husband the feiulatorA' chiefs apxiroached 
her Avith a request to accept the sovereignty and cited 
th(' instance of Devi Oosvainini, who belonged to the 
Maine family and administered her kingdom under simi¬ 
lar circumstances. In compliance with their request she 
ascended tlu' lion-throne like Katyayanl. After her, her 
step-son canu’ to the throne and was succeeded by his 
Queen. 

The next notable instance is that of Dandi MahMevi, 
wdio obtained her right to rule by birth. She was a 
virgin and ruled the kingdom on her own authority 
though slie had a brother who succeeded her. She belong¬ 
ed to Kara family. Both these queens were independent 
sovereigns and issued charters on their sole authority 
and also bore the title Paramabhattarika Maharajadhi- 
raja ParaiuesvarT. 

In the early part of the Chidstian Era, when the 
Vabltakas, Nagas and Bharasivas held their sway, a 
Vakixtaka queen, wife of Rudrasena II ruled independ¬ 
ently for 20 years. Regent queen Prabhavati Gupta’s 
Poona plate mentions her as the daughter of Chandra- 
jgupta II and Kubera Naga, who ruled independently 
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^ind issued eluirtcrs without tHe sanction of any extrane¬ 
ous hi^’hor autho]*ity.-'i 

To tfio next cal(^^j:ory belong Slta Mahixdevi and Vi java 
Mahildevi about whom avc have mentioned elsewhere. In 
the ('arly part of the Oliristian Kvn when Bharasivas 
were suzerains, we have the seal of Mahadevi Rudrainati 
—S(‘al No. 30, the last royal doeninent of the Vakatakas. 
We do not know whose queen she was ; she ruled inde¬ 
pendently and coins were struck in her name. 

Medijeva] India has furnished us with examples like 
Rezia, Nurzahan—and later still, like Chand-bibi of 
Ahmadna^?ar, Lakshmi Bai Rani of Jhansi, and Ahalya- 
bai ITolkar of Indore. They made a mark not only in 
this country but in the European world. John Stuart 
Mill was so highly imy>rossed by them that he quoted 
their examples with admiration in his celebrated book 
Subjection of Womm, 


NOTES 

1. Difference of opinion exists as to the name, authorship 
and time of the author of the Arthasastra. Hillehrandt in 
Uber das Kautilyaia^tra und Verwandtes, (Breslau 1908) has 
attempted to prove that Kaufilya is not himself the sole author 
of the Artha^astra but that it belongs to a school of that 
name. Prof. Jacobi on the other hand has successfully refuted 
the view of Hillehrandt in his article * Uber die Echtheit des 
Kaufilya * in Sitzungsberichte der Kcniglich Pressischcn Akad- 
demie der Wissenschaften (XXXIII. 1912. P. 832-849). Prof. 
Wlnternitz, after an elaborate di.scussion, has assigned the 
period of Kautilya to the third century A.D. Prof, Jolly in, his 
introduction to Kautilya-Artha^astra is inclined to ascribe a 
southern origin to the real author of the book and thinks that 
Kautilya is a fabulous name. The excerpt runs thus : ‘ The 
geographical horizon of the author, on the whole, points to a 
southern rather than a northern home. Thus in the discus¬ 
sion of trade-routes (VII. 12) the route to the south is declared 
to be preferable because shells, diamonds, gems, pearls and 
gold are to be found in abundance In the south, and In the 
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chapter on the examination of gems (II, IT) South India and 
Ceylon occupy a prominent place. The only known MS of the 
Arthasastra exists in the South, and the frequent interchange 
of the two letters v and p in the same MS is a Southern 
peculiarity. As regards the authorsliip of the ArthaAastra, it 
is not even certain whether the real author of the Arthasastra 
himself meant to ascribe his entire composition to KautUya, 
though it is called Kautilya or Kautiliya ArthaAastra in the 
colophons. The real author was a theoretician, no staiesman, 
but perhaps an olTicia.l in a State of m(‘(Uum size, where he 
had obtained an insight into adininistralion. The ascription 
of the work to Kautilya or Chanakya was entirely due to the 
myths current regarding that fabulous minister, who was 
looked upon as the master and creator of the art of polity. 
We ought to be content to possess in the Arthaisastra a remnant 
of an early age, though tlie hope has bf'on disappointed of its 
turning out to be a production of the 4th cent. B.C.* Meyer 
in his introduction to Das altindische Buch Vom Welt und 
Staataleben Das Arthasastra des Kautilya is likewise inclined 
to give a latei* date to the author of the Arthasastra. V. S. 
Smith in his Early History of India (P. 38) assigns him to 
the Maurya period. J. F. Fleet in his introduction says * The 
work accordingly claims to date from the period B.C. 321-2&6.' 
In the Introduction to studies in the ArthaSastra published 
by the Sanskrit library Association, Karnatak College, Dhar- 
war 1929, the writers have assigned him to the third century 
B.C. If we consider the matter of the book, the archaic style 
and the antiquated customs are compatible with an earlier 
age of civilization than even the Maurya periodu But as he 
is generally supposed to belong to Chandragupta’s reign and 
as there is a dispute among scholars regarding the date, we 
can take the book as being contemporary to the earlier set of 
law-givers. 

2. Arthasastra III. iii. 154. 

3. Arthas5.stra Bk. III. iv. p. 159 ; here Kautilya uses 
‘ Kumari * for the bride though she is married. Hence the 
meaning of Kumari must have undergone transformation by 
this time and it differed from the meaning given in the Vedas. 

4. Bk. III. Ch. TI. pj. 152. 

5. Bk. HI. Ch. II, p. 153. 

6. Arthai5astra III. ii. p. 153. 

7. Arthasastra III. iU P. 154. 

8. Bk. III. Ch. IV p. 158. 

9. Bk. III. Ch. V. p. 161. [Bibliotheca Samskrita-—No. 37J. 

10. Bk. III. Ch. VI p. 162. 

11. Bk. III. Ch. VI. p. 163. 

12. Bk IV. Ch. XII, p. 230 or p. 258 of Dr. Sama Sastry's* 
edition. 
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13. Bk. IV. Ch. XII, P. 231. 

14. Bk. I. Ch. 20. P. 40. 

15. Arthasastra by Sama Sastry P. 42. 

16. Artha^astra Bk. 1. Ch. 20, P. 41. 

16-a. Raghu I. 32 ; IV, 68. 87,; VI. 48 ; XVT, 58 Kiiinara^ 
sambhavam VII. 73 ; Uttarara'macharitam XVIII, I ; Katha- 
saritsagara XIT, 55 ; Mahabharata III. 23. 25. 

17. Panini III, 2. 36. 

18. Act II. si. 4. 

19. Vatsyayana : Bombay Ed. Sutra 83. 

20. Vatsyayana-Kamasutra—P. 223—Sutra 37. 

2X. Avimaraka Act IT, 8, P. 75 ; VoL TI. Punjab Univei-sity 
Oriental Publications No. 13. 

22. Act. ITT. P. 26. 

23. Ch. VII, 116. 

24. E. I. XV. 39. 



CHAPTEK HI 


THE MANU-SxiJVIJIITA 

The Manu-Sarnliita forms the beginning of a set of 
law-books which liave come down to posterity under tlio 
special designation of Sanihila. It stands midway 
between the old law-books and the new, foiming a con¬ 
necting link between the ancient and the modern legis¬ 
lators. As a code of law, it has for centuries held 
supreme sway over India and the Hindu population. The 
later law-gavel's all bas(‘d their treatises on Manu. Its 
authoritative position in society has rendered it liable 
to additions by later writei*s, who included their view^^ 
in this treatise, to make them popular and authoritative 
in society. Hence, under the name of Manu, we have a 
huge mass of legal opinions of different ages. The book 
has been ascribed to a Mana.va school, and, if the legends 
are to be believed, the name of Manu goes back to eter¬ 
nity. But scholars have discussed its date from a linguis¬ 
tic and historical point of view, and have placed it 
between 200 B.C. and 200 A.D. 

Of this heterogieneous mass of legnl rules, it is hard to 
detemiine how much is th(* genuine composition of Manu: 
and his predecessors and how much we owe to later 
writers. Generally speaking, it might be presumed on 
reasonable grounds that the laws are more in affinity 
with the earlier law-givers. 

Coming to the sphei*e of domestic rites, Manu allows 
a twice-bom man to marry a wife of equal caste, who^ 
is endowed with auspicious bodily marks.i These marks^ 
are the same as those mentioned by Apastamba. In con- 
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temporary literature they are mentioned by Vatsyayana. 
The earliest law-givers are silent about the matter, show¬ 
ing thereby thait these new complexities and tests of a 
marriage ritual had not then come into existence. In 
Manu, however, they have gained a special importance 
in law ; for a divorce could be obtained, if the maiden 
possessed any disfiguring marks. 

‘ fr anybody gives away a maiden possessing l)lo]U- 
ishes without declaring them, the bridegroom may annul 
that contraci: with that evil-minded giver.- 
Manu adopts tlu^ system of his predecessors in his 
enumei‘ation and definition of the different kinds of 
marriages. lie enumerates eight kinds of marriages : 
•They are, the rite of Brahmanas Brahma ; that of the 
gods, Dai'^'ii ; that of the Rishis, Aisha : that of Praja- 
pati, Prajapatya ; that of the Asuras, Asura ; that of the 
Gandharvas, Gandharva; that of tlxe Rakshasas, Rakshasa; 
and that of the Pifiacha, Pai^ha^l’ It is followed by 
vei’ses declaring their validity in society, which can be 
taken to represent different stages in the development 
of legal literature. They are fis follows :— 

‘ One may know that the fii*st six according to the 
order (followed above) are lawful for a Brahmana, the 
four last, for a Kshatriya, and the same four, excepting 
the Rakshasa rite, for a Vai'sya' and a Sudra.'^ 

• The sages state that the first four are approved in 
the case of a Brahmana, the Rakshasa rite in the case 
of a Ksliatri\a,5 and the Asura maiTiage is that of a 
Vaisya and of a Sudra.' 

• But in these institutes of the sacred law three of the 
five last arc declared to be lawful,<5 and two unlawful;. 
the Pai&lcha and the Asura rites must never be used/ 
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‘ For Kshati-iyas, those before-mentioned two rites, the 
^.hlndharva and the liakshasa-,'^ whether separate or mix- 
rod, are permitted by the sacred tradition.’ 

Noav, of t]ies(‘ passages,^ the one j^iving legal recogni¬ 
tion to six kinds of marriages agrees only witli Vasish- 
tha, and the next/^ which ordains the first four kinds of 
maj’riag(^s as proper for a. Brahmana and Raksliasa pi*o- 
per for a Kshatriya and Asura for a Vaisya and Sudra, 
agrc'es with the systems of Gautama and Baudhayana, 
and the next verses declaring tlie first three kinds Praja- 
patya, A sura and Gandharva lawful and the two, PaiAa- 
cha an Eaksliai=;a <as sinful and unlawful and the one 
declaring that pure Gandharva, pure Rakshasa or a com¬ 
bination of both of them is lawful for Kshatriya, agree 
with file institutes of Vishnu. Vislmu^s treatise, as has 
been agreed by scholars, is a later composition than that 
of Manu, But the way in which Manu introduces the 
first dictumiA shows that he agreed with the opinion of 
Vasishtha and recognised as legal the six kinds of marri¬ 
ages. Va^ishtha was the earliest law-giver of the Rig- 
Vedic school. Manu followed him in this respiect as in 
many others. If this represents the opinion of Manu, 
then the last two verses, restricting their scope and dec¬ 
laring them as unlawful, are later developments, and it 
can be asserted on logical grounds that they are inter¬ 
polations of latc^r writers, who handled the script, and 
included them in Manu, so as to give an authoritative 
position to these laws.'*^^ if other hand, Manu 

Samhitri is supposed to be the work of different authors 
under the designation of Manu, then these laws repre¬ 
sent the opinion of a later author. Manu’s definitions of 
marriages agree accurately with those of Vafiistha, but 
not quite precisely with those of the earlier law- 
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givers. While assigning higher merit to the sons born 
oi' the first fouT* kinds of marriages,he gives legal 
recognition to the sons bom of the last fonr kinds of 
maiTiages, that are blameworthy. This contradicts his 
former assertion about mandages.^4 says: ^ But 

from the j’einaining (four) blameable marriages spring 
sons wlio are cmel and speakers of untruth, who hate 
the Veda and the sacred law.^^-** 

Prof. Bnl)hn*. in his introdiiction to the ‘ Laws of 
Maiiu,'^^’ has nnd(*rJiiied a passage in the Mahabharatai'^ 
whicii refers to the authority of Manu. It is the Sakun- 
talopakhyanam, where King Dushyanta tries to persuade 
the heroine to a Gandharva marriage, which he tries to 
proA’^e legal by quoting the authority of Manu. The 
narration runs thus : 

' Learn that among these rites, as Manu Svayanibhuva 
has fomierly d(iclarcd, the first four are lawful and 
recommemded for a Brahmana ; know, O blameless one, 
that six, according to their order, are lawful for a 
Kshatriya. But the Rakshasa rite also is prescribed for 
VaijSyas and Stidras.’ In Mifinu we have seen that he 
admits as k‘ga] six kinds of maiTiages for a Brahmana, 
and the four last for a Kshatriya. In the next verse he 
refers to the first four kinds of marriages as legal for a 
Brahmana, and the Bakshasa as being legal for a IvsJiat- 
riya : but he quotes it as the ' opinion of the sages.’ It 
is in Baudhayana that avc find the exact parallel of the 
above passage of Maliabhai*ata. 

^ Among these eight rites^s the four first named are 
lawful for a Brahmana.’ 

‘ .\rnong these the sixth and the seventh agree with 
the law of the Kshatriyas’.t^ 
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' The iiftli and the eighth arc lawful for Vafsyas and! 
Sudras. 

Hence we see that the passage though ascribed to the' 
authority of Manu, agrees in coni cut with the laws of 
Baudhayana. 

We find in Manu, for the first time, different ways of 
taking tlu' oath at the marriage prescribed for each caste. 
Thus marriage is solemnised between people of equal 
castes by joining their hands .21 Bui, where an intei*- 
caste marriage takes place, the bride has to hold in hci" 
hands articles significant of the essential qualities of 
the respective caste. Thus a Kshatriya bride, when 
marrying a Bmhmana, has to hold in her hand an arrow; 
a Vaisya bride, when marrying one of higher caste, ha.s 
to take* a goad and a Sudra female lias to hold the hem 
of the bridegroom’s garment. 

By prescribing tluise rules Manu admits the legality 
of inter-caste marriage. But it cannot be held that these 
verses are consistent with the other statements attributed 
to him. For, in the same context, he <leclar(vs : 

‘ A Sudra woman is not mentioned even in any ancient 
story as the wih) of a Brahman a or of a Kshatriya^ 
thougli they jived in the greatest distress.23 Twice born 
men, v*'ho, in their folly, wed wivi^ of the low, i.e., Sudra 
caste, soon degrade their families and their children to 
the state of Sudras’.24 

These verses, appaireutly, cannot be from the pen of 
the same legislator ; for they contradict the legally recog¬ 
nised marriage institutions and the Laws of Inheritance. 
Even if they have found their way into Gautama^s and 
Va6ishtha,26 they are presumably later interpolations f 
for, all these law-givers, not only recognised inter-casto 
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marriage as legal, but accepted the children of such mai'- 
riage as legal heirs to the property. 

The next vei*se represents a still later stage, when an 
inter-caste marriage would not only out-caste a person^ 
but also send him to hell after death. ‘ A Bralimana 
who takes a SMra wife to Ins bed will after* death sink 
into hell ; if he begets a child, by her, he will lose tlxe 
rank of a Bralimana'.-" 

As against this, we have in Manu the view of the age 
of tolerance, which permitted inter-caste marriage. ‘ For 
the first marriage of twice-born men wives of equal caste 
are recommended ; but for those wlio, through desire, 
proceed to marry again the following females, chosen 
according to the direc^t order of the castes,are most 
approved.’ 

Hence these contradictory opinions represent difioront 
periods of Indian history. Now it can be asked, to what 
periods of Indiain history do they exactly correspond ? 
An answer to this question will be based mainly on con¬ 
jecture. Gautama and Baudhayana represent schools of 
law wdien the caste system was not so predominant a^id 
rigorous, for they put little stress on caste in the institu¬ 
tion of marriage. 

Manu expresses in some of his verses not only extreme 
contempt for the Sudras, but the rigid stamp of caste 
system. Vasishtha stands between these two schools and 
I’epresents a society that was fast becoming rigorous ; 
hut he still sounds a note of toleration. Gautama thus 
reflects a pre-Buddhistie society, and VaSishtha a post- 
Buddhistic society, and Manu that of a conservative 
Hindu society, where castes and creeds had become more 
prominent and special safeguards had to be made for its 
protection from disorder. Apastamba refers clearly to 
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tliis cluingc in his treatise, and declares that the laws of 
antiquated India will not suit his times ; the sagfes of 
olden days were specially gifted, and hence strict and 
1‘igorous I'ules were not needed for them, whereas for the 
men and women of his times they were absolutely neceS’ 
sary. 

Now, coming to tiie position and treatment of a 
daughter at home, Manu ordains a kind and affectionate 
treatment to her. He says that any man should regard 
one’s slaves as one's shadow, one’s daughter as the high¬ 
est object of tenderness ; hence, if one is offended by 
any one of these, one must bear it without resentinent\29 

Speaking oi* the legal position of a daughter, he says : 
‘ A son is even as oneself, such a daughter is equal to 
a son ; how can another heir take the estate, while such 
an appointed daughter who is even oneself, lives V 
But he disqualifii's such an only daughter (Putrika) for 
mania go : ^ But a p mdent man should not marry a 
maiden who has no brother, nor one whose father is not 
known, tlirough fear lest in the former case, she be made 
an appointed daughter and in the latter lest he should 
commit sin\3i 

So Manu accords legal recognition to a Putrika as the 
direct heir to the property of her father ; and by dis¬ 
qualifying her for marriage, he admits indirectly that 
such a girl belongs to the family of her father and 
hence slionld not be chosen as a bride. 

Manu thus adheres to the old Vcdic custom of giv- 
, ing the place of a son to an only daughter. But soon 
we find him altering his opinion in the course of the 
n('xt few verses and excluding a Pulrikd from the legal 
recognition of inheritance and giving her place to her 
. .son. He thus says, “ He \vho has no son may make 
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his daughter in the following manner an appointed 
daughter, ix., Putrika, saying to her husbaiidi * The child 
born of her womb shall perform iny funeral rites’ 
lie speaks again in support of the above,at the end 
oj- the discourse and adds : ‘virtually there is no differ¬ 
ence between a son’s son and a daiiglLter’s son, as l.)oth 
their respective father and motlier have originatcxl from 
the body of one and the same man.’ 

Tliis brief account reveals to us three stages in the 
development of the legal position of a Putrika : (1) 
the earliest when the only daughtei* inherited directly 
as the legal heir the property of her father, and she 
and her sons were counttxl as 1)clonging to her father’s 
family : (2) this in later times created some difficulty 
in getting a husbalnd for the maiden, as the man who 
married her was not able to provide a son eligible for 
the performance of the funeral oblations in his father’s 
family : (3) to get over this difficulty, the legal right 
of a Putrika was put aside, and it was transferred to 
her son, who could offer funeral oblations to his mater¬ 
nal grandfather, as his son.34 

The third stage is represented in verses 127, 131-133 
of the ninth chapter of Manu, and it ca!nnot consistent¬ 
ly be concluded that both the former verscs^s which 
strongly support the legal right of inheritance of a 
Putrika and these verses disallowing that right are 
from the same legislator and belong to the same period. 
These are in all probability an addition of later writers, 
and we find instances parallel to the foirmei^ and in com¬ 
plete agreement with it in the earlier law-books and 
the Vedic literature. 

In the Grhya rituals and in the older law-books the 
marriage ritual was definitely instituted for persons who 
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l)ad att^iined marriageable^ age. But Manu legalises 
eliild«marriage. ‘ To a distinguished handsome suitor 
0 . 1 * eciuai caste should a father give his daughter in 
accordance with the i)rescribed rule, thoiigli she should 
not have attained the proper age\«5^J 

It is a sin on the part ot a father not to give his 
daugliter in marriage at the pioper time if ^he 

is not given, she should wait for a period of three years 
Jifter attaining marriageable age and tlien choose for 
hei*self.'^8 ^ This will not be considered a. sin,'^^> and 
hence the bridegroom is exempted from paying the usual 
fee for his bride’.It evidently refers to the custom 
of paying a fee for the bidde. But Manu disapproves 
of selling a daughter for any fee, as well as giving her 
in marriage to a man destitute of good qualities, lie 
emphatically declares : 

^ A maiden, though marriageable, should rather stay 
in the father’s house until death, than that he should 
ever give her to a man destitute of good qualities.’ 

In a^nother context Manu gives his opinion against 
taking a fee for a bride. Among the earlier law-givers 
Baudhayana is against it and declares such a wife to 
be unfit for religious duties.42 Manu is emphatically 
against taking a fee, and this disapproval of the custom 
must have been gradually giwving in the country before 
it found expression in law through Manu who says : 

* No father who knows the law must take even the small¬ 
est gratuity for his daughter ; for a man who, through 
avarice, takes a gratuity, is a seller of his offspriug’.^® 
He further goes on to pronounce even the gift of a cow 
at the Arsha marriage as improper, and such a gift, 
when accepted, will amount to the sale of a daughter, 

* Some call the cow and the bull given at an Arsha 
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weddini^ a i^ratuity Imt that is wrong, vsince the 
.tieceptaiico of a re(‘, b(‘ it small or great, is a sale of the 
daughter’.*^ ^ 

h]|se\vhero ho says, ‘ Even a Sfidra ought not to take 
a nuptial fee, when he gives away his daugliter ; tor lie 
who takes a Je(' sells his dalugh.t(‘i% covering the tran¬ 
saction by another name’.^^^ lie further declares empha¬ 
tically that such a thing is unheard But, a-gainst 

the above argument, a \'erse occurs in support of tlie fee. 
'J'ius is, in all probability, an interpolation of later 
writers ; for it cannot consistently eonie from the pen 
of 1he same writer after such an emphatic declaration 
iigadnst even the fe(‘ of a eo\v at the Arslia wedding 
where he says ^ Even the acceptance of a bovrice pair 
is designated as a dowry by certain authorities—a dowry 
•^vhether costly or insignificant in value constitutes tl^e 
sale of a daughter\47 But ^ when the relatives do not 
■appropriate for their use the gratuity given, it is not 
a sale ; in that case the gift is only a token of respect 
and of kindness towards the maiden’.^^ 

This is evidently the plea of a certain section of the 
people who wanted to re-institute in society the custom 
of taking dowry. It is in all probability, later than 
Manus time. Kautilya, in his Arthmdstra puts forth 
rules in support of accepting a fee for a daughter. So 
it seems as though this antipathy to taking the fee, as 
refleeted in Manu, is a new development that eame into 
existence after Kautilya’s time, t.c., it developed between 
the 4th century B.C. and the 1st century A.D. 

In cases where the nuptial fee has been paid, the bride 
“Can, in the event of the death of the giver of the fee, l»e 
given to tliio deceased^s brother, with her consent. *^If, 
^fter the nuptial fee has been paid for a maiden, the 
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giver of the fee dies, she shall be gi\en in marriage to his 
brother, if she so desires\4i> 

This is done without giving her any choice in the 
matter. 

^ If the future husband of a maiden dies after the 
troth is verbally plighted, her brother-in-law shall wed 
her according to the following rule'.-'><» Here she has no 
say in the matter, and the rule prescribed corrcsponc^^j 
to tlK‘ Niyoga custom ordained for widows. 

Coming, next, to the position of a wir(‘ in home and 
society, we find Manu adhering to tlu‘ old Vedic order. 

‘ To b(^ mothers were women ci-eated, and to bo fathers 
men ; religious rites, therefore, ai*e ordained in the Veda 
to be p(*rformed by the husband together with the 
wife’.'^i He thus gives a wife an indispensable place in 
the religious field, which is consistent with the Vedic 
aiid Brahmanic rituals. Manu, lik(^ his predecessors, is 
against giving an independent position to a woman in 
society, and he declares : ‘ Her father protects her in 
her childhood, her husband protects her in youth, and 
her sons protect her in old age ; a woman is never fit 

for indepondence\52 

This is an exact replica of Baudhayana.53 Manu 
reasserts the same in the fifth book.54 

He gives to a woman a life of protection and security 
from a higher philosophical justification as he thinks 
that not only the sorrow and happiness of two families 
depend on their being good and virtuous but as a woman 
is to continue the race and hence is the guardian of the 
race. lie indirectly draws our attention to the respons¬ 
ible and important place of a wife in a home. 

Women must particularly be guarded against evil in*- 
elinationsy however trifling they may appear; for, if 
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they are not guarded, they will bring sorrow on two- 
families.'"*5 The next two verses, too,^^ declare the same, 
more emphatically. 

In the same context there is a verse tluit contradicts 
the above. ' Women, confined in the house, under trust¬ 
worthy and obedient servants, are not well guarded ; but 
thosio who, oC their own accord, keo]) guard over them¬ 
selves, are well guarded’.''*’' 

This evidently contradicts the previous assertion, but 
we know that the former is the older view ; for it is 
found in the earlier law-givers, as Baudhayaiia and 
Vasishtha ; the latter is the later. Kautilya, in Ms 
Arthasdstra, speaking of ‘ duty towards the harem,’ des¬ 
cribes women of the harem as being guarded by ‘ eighty 
men and fifty women under the guise of fathers and 
mothers, and aged persons ’ ; and in the same context 
gives the reason for such a close guard. He says, ‘ for 
hidden in the queen’s chamber, his own brother slew King 
Bhaxb'asena ; hiding himself under tlie l)('d of his motliei% 
a son killed King Kamsa ; mixing fried rice with poison, 
as thougli with honey, his owji queen poisoned Kfisiraja: 
with an anklet painted with poison his own queen killed 
Vairantya; with a gem of her girdle bedaubed with I'joison 
his own queen killed SauvTra ; with a looking-glass paint¬ 
ed with poison his own queen killed Jalutha ; and with 
a weapon hidden under h<?r tuft of hair his own qtieen’ 
slew Viduratha\5s 

It was on account of such lurking dangers that w'omeri 
of the royal harem had to be kept under strict guard. 
This, no doubt, refers to the life of wmmen of the royal 
families ; but in Vatsyayana we get a glimpse of the 
life of women outside the royal families. In his chapter- 
referring to the life of a Nagarika and of the Antahpufa’* 
7 
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lie gives indirectly a picture of how women were guard- 
-ed even in families that were not of royal blood. Hence 
from the account of these two authors it appears as 
though strict guarding of women became quite normal 
in society. 

Hence the verse of Manii, proclaiming that women are 
not guarded when they are only surrounded with ser¬ 
vants,59 and tlie last one,6o enacting the protection of 
women from evil inclinations, as otherwise it may fore¬ 
bode sorrow to two families, seem to have been compos¬ 
ed by the legislator in response to the rulas of Kautilya 
.and Vatsyayana for guarding women. 

In the same context are set forth rules that are of 
later development, and which say that women couid be 
"guarded by engaging their minds and attention on cer¬ 
tain duties. 

‘ No man can completely guard women by force ; but 
they can be guarded by the employment of the follow¬ 
ing expedients.' 

^ Let the husband employ his wife in the collection and 
^expenditure of his wealth, in keeping everything clean, 
in the fulfilment of religious duties, in the preparation 
of his food, and in looking after the household 

utensils'.ci 

In connection with inheritance Manu allows remarri¬ 
age of widows, and he recognises her son as the, I'egal 
heir to the property. 

^ If the widow of a man who died without leaving 
'issue, raises up to him a son by a member of the family 
:Sagotra, she shall deliver to that son the whole property 
^hich belonged to the deceased'.®^ 

In the same context, there is again : 

^ On failure of issue by her husband, a woman who 
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lias been authorised, may obtain, in the proper manner 
prescribed, the desired offspring by cohabitation with 
a brother-in-law or with some other Sapinda of the 

husband'.63 

The next few vcrses^^ describe the limitations attach¬ 
ed to such sons : only one son could be got according 
to some, and two according to others. 

This injunction is followed by an account that con¬ 
tradicts the above statements. 

‘ By twice-born men a widow must not be appointed 
to cohabit with any other than her husband ; for they 
who appoint her to another man will violate the eternal 
law'.65 < ij^ the sacred texts which refer to marriage the 

^ippointment of widows is nowhere mentioned, nor is 
the remarriage of widows prescribed in the rules con- 
<5erning marriage'.^c ‘ This practice which is reprehend¬ 
ed by the learned of the twice-born castes as fit for 
cattle is said to have occurred even among men, while 
Vena ruled '.67 < That chief of royal sages, who formerly 
possessed the whole world, caused a confusion of the 
castes, his intellect being destroyed by lust '.68 ‘ Since 

that time tlic virtuous censure that roan who, in his folly, 
appoints a woman whose husband died, to bear children 
to another man '.69 

The above is clearly an addition of a very late writer, 
who, either through want of knowledge of sacred scrip¬ 
tures or through the falct that the history of the custom 
was entirely forgotten owing to lapse of time, has creat- 
»ed a myth to explain the origin of the custom of Niyoga 
«,nd has inserted it in the treatise of Manu to give it 
authority.7o Some centuries between the treatise of 
Manu and the composition of this myth must be allow- 
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ed to account for the creation and development of this; 
myth. 

We have elsewhere in Mann the following, which con- 
ti’adicts the above remarks regarding Niyoga. ^ At her 
pleasui'o let her emaciate her body ])y living on pure 
flowers, roots and fruits ; Init she must never even men¬ 
tion tlie name of alnotlier man after lun* liusband ]ni^v 
died * A virtuous wife who after the death of lier 
husband constantly remains chaste, reaches heaven, 
though she lias no son, even as do virtuous men.' 

V Bralnnach a ris).'72 

‘But a, woman who, from a dcsiie to have offspring, 
violates her duty towards her deceased husband, brings- 
on herself disgrace in this world and loses her place 
with her husband in heaven '.73 

There was a custom where a childless widow allow¬ 
ed to live with lier brother-in-law or a member of the 
family and have a son so that he could not only conti¬ 
nue the line but offer funeral oblations for the lienefit 
of the deceased. In this case it was believed that the son 
so bom belonged to the deceased. It was considered to 
1)0 legal. It was sanctioned by the Vedie Ti^xts, wdiere 
the widow is allowed to marry her brother-in-law. The 
earliest protest against this custom was raised by 
Apastamba. 

This custom was common to the Indo-European 
family. 

There was a law among ancient Israelites and other 
tribes and races, known as Levirate according to which 
a. woman, whose husband died without issue, was married* 
to the husband’s brother. The first-bom son of a Levi- 
ratical marriage was registered as the son of the deceas¬ 
ed brother. It was prevalent also among the Iranians;. 
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The same custom came to be known as Niyoga but 
at changed its scope g)‘adnal]y. 

Here we find tliree stages in the evolution of the cus¬ 
tom : (1) In the first the widow is allowed to raise a 
son to }i(‘r d('ad husl)iind74 living either with brother-in- 
law or a man ol‘ the same caste as lier husband.'^"^ (2) 
In th(^ second stage we find the custom censiired'^^ and 
clescribc‘d as fit only for cattle. Tlui origin of tlie custoiu 
is traced to tiie reign of Vena—a luytliieal figure. Fur- 
lh(‘r it is said that it is not sanctioned by tlie Saci*ed 
T()xts."" (:n In the third stage it is not only prohibited 
and censured but an additional reward of lieavenly bliss 
and good name in this world is added to a widow who 
will not foliow it. One who does, for th:e sake of off¬ 
spring, will not only bring disgrace on herself but also 
Jose her plaei' in h(‘aven. 

These widely differing views, occurring in the same 
-context, eaiinot be the work of one author or of one 
I>eriod. The first represents the Vedic period, the 
second of tlie transitory Pauranic period and the last 
a later jieriod—iicrhaps later than that of Vishnu and 
Narada. 

Though at the beginning of the Christian Era the 
custom of Niyoga was falling into desuetude, still the 
Tself-immolation of a widow had not yet appealed in 
society. 

We have seen in Kautilya that remarriage of women 
was allowed after a certain period. In Manu, too, we 
have laws to the same effect, but the length of time that 
she has to wait before getting remarried is lengthened. 

‘ If the husband went abroad for some sacred duty, 
she must wait for him eight years, if he went to acquire 
learning or fame, six years, if he went for pleasure^ 



94 


WOMEN IN THE SACRED LAWS 


three years Though this law found in Manu is in 
considerable agreement with Kautilya, we find certain 
variations. 

Disrespect of a wife for her husband is punishable 
by law by deserting her for three months and depriving 
her of her ornaments and fumiturc/^^ But if the hus¬ 
band be a mad man, or an outcast, she is not punishable 
by law.^^ 

Remarriage of a man is allowed only under certain 
conditions : if the wife is ba;rren, he can remarry after 
abandoning her, in the eighth year ; if all her children 
die, in the tenth ; if a woman beais only daughters, in 
the eleventh ; if she is a quarrelsome wife, ‘ without 
delay 

Marriage was indissoluble, if it had been solemnised 
once before the sacred fire, and so ‘ neither by sale nor 
by repudiation is a wife released from her husband’ 
and Manu quotes the authority of tlie Vedas, declaring 
the oneness of a husband and wife : ‘ Thus says the 
Veda, and learned Brahmanas propound this maxim 
likewise, the husband is declared to be one with the- 
wife”.’«3 Manu, too, propounds the rule mentioned in 
the Satapatha Bralimana, by which a wife has to eat 
after her husband : ‘ Let him not eat in the company 
of his wife The custom is religiously observed even 
to-day in many parts of India. 

Long discourses, expounding the wicked nature of 
women and warning students and men against falling 
victims to their snares, appear in Manu. The following 
appears in connection with the rules to be followed by 
a student : ‘ Let him not perform for a wrife of lii» 
teacher the offices of anointing her, assisting her in the 
.bath, shampooing her limbs or arranging her hair 
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‘ A pupil who is full twenty years old, and knows what 
is becoming and unbecoming, shall not salute a young- 
wife of his teacher by clasping her feet * It is the- 
nature of women to seduce men in this (world) ; for 
that reason be never unguarded in the company of 
females ‘ For women are able to lead astray in 
(this) world not only a fool, but even a learned man, 
and (to make) him a slave of dt^ire and anger.’ ‘ One- 
should not sit in a lonely place with one’s mother, sister 
or daughter ; for the senses are x>owerful and master*- 
even a learned man ’.^8 

Tho above, which sets forth a most austere life for 
a student and guidance for men, is the outcome of the 
reaction of the reformatory movements like Buddhism 
and Jainism. The vigorous ascetic standard of life has 
necessitated kjeex)ing men away from women. Among 
the earliest hnv-givers none sanctions such an austere 
life for a student. Woman was not considered to have 
such an evil effect in society. In fact, the law-books> 
and the contemporary evidence have nothing—or very 
little—^to show that siich a rigid type of asceticism wast 
then customary. This rigorous type of asceticism can, 
however, be traced in the Jatalkas. The stories of the 
Jatakas seem to have been framed to bring to light the 
evil influence of women ; so both the institutes of law 
and the popular literature of the time seem to have been 
striving for a common end, and both belong to a com¬ 
mon period. It is quite possible that such a strong feel¬ 
ing against women grew up in the priestly circles of 
Buddha at least, soon after the admission of nuns into 
priesthood and the consequent disorders in the assembly 
of monks. It formed the basis of a set of rigid rules 
warning men and students of the snares of women* 
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IleDce, though laws in support of the above arc to be 
found in Maiiii, they cannot be said to l)e from the same 
orii?in, as th(‘y contradict the views expounded by him 
in allotIxu* context where he explicitly says : ‘ whei'c 

women are honoured, there the ^ods are pleased ; but 
where they aiv not. honoured, no sacred rites yield 
rewards,’ and “where the female relations live in ^riet, 
the family soon wholly ])erishes but that family where 
th(‘y are not unha])py ever prospei's The former* 
ai'(‘, in all piohahility, eonteinpor*ary with the stoi'ies of 
the da takas. 

To meet the demands for* a hij^her moral standard, 
the ban set on women and their evil natui*(' is (‘laborately 
expounded in many a verse of Manu.'^^ 

We come across another verse denying: w^omion any right 
of Sficred rites. ‘ For women no sacramental rite is x>or- 
formed with saered texts, thus the law is settled ; women 
who are destitute of strengtli and destitute of the know¬ 
ledge of Vedie texts are as iinymre as falsehood itself ; 
that is a fixed rule 

This view of the author contradicts the above,^^2 where 
Manu gives a place to women in the religious field. We 
have already seen, in connection with the earlier law¬ 
givers, that the sacraments for a boy and a girl are the 
same. A deviation from this rule is, however, to be 
found in Apastamba, where he enjoins a father to greet 
his daughter without any sign of endearment, but only 
with a verse from the sacred texts, whereas a boy has 
to be greeted with a prayer and a kiss. Even as late 
a writer as Apastamba gives a place to woman in the 
religious field. Hence the foregoing verse is more con¬ 
sistent with the spirit of a much later age than that of 
Hanu. 
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Women, wh(in eiioeinte, are honoured : they are ex- 
em])tod from paying a toll at a ferry.^^*^ Manu’s high¬ 
est veneration for women is, however, embodied in HI, 
50-07, where he says that the gods dwell only where 
women arc honoured, and hence they should be taken 
ear(^ ol* ])j‘op(‘riy. But iJiis represents a period of history 
mu('h anterior to tlu' time of the Manu-Samhita. lienee 
the treatise of Mann retlects the transitory period in the 
history of h'gal literature, when a clash between the old 
and tlic new wajs going on and the aseetiej tendencies of 
reform mov('ments were bringing to light the unhoiiness 
of many ot* the old laws. With the raising of the stand¬ 
ard ot* morality the demand for more rigorous rules was 
i?ievita])le, and IVIanu, though basing liis views on the 
older teachers, modifies them. Owing to the great intlu- 
ence the liook commanded in so<*iety, the later writers 
wlio edited it, and preservi^I it, added to this old stock 
new moflifications. lienee it can be concluded that the 
laws of Mann reflect not only the transitory period, but 
also the later times to some extent. 
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THE LATEK LAW-BOOKS 

liidiaij Jeoislation reached its climax in Manu and 
all suljs('(|uent work was a mere reea})itulation ol his 
Jaws, line of law-givers who succeeded Manu based 

their trealises in jnost cases on liis law's, and religiously 
adhen'd 1o his precepts. But in spite of their faithful¬ 
ness 1o th(‘ir ins])irer, changes, probably caused by the 
pressing ikmhIs of tlie time, are discernible, and throw 
a flood of ligiit on tli(‘ trtuid of tlio society of their times. 

}^r()f(‘ss()r Stenzier enuiiierates forty-six distinct 
Dliarina-Sastras.i Some of these, if they exist even in 
luanuscripf foi*in, are not known wddedy. The ‘ Una-Vimsa 
Samhitii has popularised the works of nineteen later law- 
givei*s. It is not certain if these treatises comprise 
the eoniph'te w'orks of these legislators ; for many 
of the \'erses found even in the commentaries are absent 
in these books, which shows that tho original treatisesi 
were more comprehensive than these. Some of these may 
have been definitely framed to supplement the more 
authoritative law-books, such as the Laws of Manu and 
Parasara, and lienee these later law-givers have confined 
their treatises to those topics that are not dealt with 
by the more authoritative law-books. 

The most important of these later law-givers are 
Yajnavalkya and ParalSara. With Parasara and the 
law-givers of his type we are on the threshold of the 
fourth age. As a legislator, Paraisara has been upheld by 
some to be the highest authority of the fourtli age. The 
Laws of Manu and of Yajnavalkya have been consider* 
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ed by thorni to be antiquated, and hence are thought to 
be insufficient for the growing needs of their times. The 
law-book of Yajhavalkya is the oldest of these, his 
period being near to that of Manu ; he has had great 
influence in. certain schools of Law. He is the leading 
authority of the Mithila scliool. Parasai'a 'coniines him¬ 
self to two aspects of Hindu; Law, viz., Aehara and 
Prayaschitta. His account of household life is meagre. 
His refcreiiccis to hoiru^ life occur only by way of allu¬ 
sions in c )nnection with ceremonies or penances. His 
motive, as lias been pointed out by Madliavacharya, was 
to dwell upon sucli duties of a man as are connected 
with, or arc beneficial to, life after death. He havS limit¬ 
ed his treatise accordingly. 

Th(‘ other law-givers of considerable importance are 
Vishnu, Brhaspati and Narada. Vishnu belongs to tlie 
Black YajurVed.ic scliool and has been assigned to the 
4t}i century jV. 1). The treatises of Narada and Brhaspati 
belong to the vicinity of the 6th century A.D. Medha- 
tithi, who is supposed to have written his commentary 
in the ninth century A.D., mentions Brhaspati as an 
inspired writer. This evidently shows his priority to 
Mcdhatithi and the influence of his liook on the people 
of his times. Narada has been described as an indepen¬ 
dent writer. The rest of the law-givers agree in sub¬ 
stance with the more authoritative. Madjiavacharya, in 
his commentary on Parasara, supplements the laws of 
the teacher by giving a fuller and more detailed descrip¬ 
tion of many of the domestic rituals and the rules that 
governed them. His commentary enlightens us on many 
of the new developments and changes that took place 
befoiro his tin»e. He has ’been assigned to the 14th cen¬ 
tury A.D: ‘ 
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Beginning with the earliest of these law-givers, viz.> 
Yajnavalkya, who is considered next in importance and 
antiquity to Manu, we find him mentioning eight kinds 
of marriages prevalent in society. The name of the 
Prajapatya marriage is changed into Kayah and he 
defines it thus : ‘ A marriage in which a maiden is given 
to a soliciting person after saying “ Practise religion 
with her ” is called Kayah.2 > 

He disapproves of the marriage of a Brahmana with 
a Siidra and asserts : ‘ There is a saying that the twice- 
born can get their wives from among the Siidras. I do 
not approve of it; for the soul itself is born there/ 
* But, excepting the Sudra caste, a twice-bom man can 
marry from other castes 

The law-givers, such as Vishnu and Brhaspati, men¬ 
tion the eight kinds of marriages, whereas the rest of 
the later group confine themselves to the Brahma marri¬ 
age. We do not find even the names of the other kinds 
of marriages mentioned in them. 

Yajnavalkya assigns greater merit and higher virtue 
to the Brahma marriage. This is with a view to dis¬ 
courage other forms of marriage and to popularise the 
Brahma marriagie with the support of law. ‘ The son 
born of the Brahma marriage sanctifies 21 generations; 
that of the Daiva 14 generations ; that of Arsha and 
KSLyah six each.^ 

Vishnu, who is not much later than Yajnavalkya, 
agrees with him as regards the merits of the first two, 
but differs as to the latter two kinds. Thus, according 
to him, Arsha saves seven generations and Prajapatya 
four.4 

We thus see that by the beginning of the third cen¬ 
tury the various forms of marriage were falling into 
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desuetude and that the law-givers were giving highest 
sanction only to the Brahma marriage. Vishnu not only 
ordains higher merit but also attaches heavenly bliss to 
persons who abide by this rule. ^ He who gives a damsel 
in marriage according to tlie Brahma rite brings her into 
tho world of Brahma after her death, and enters that 
world himself. The Daiva rite brings her into Svarga, 
which he, the giver, will also enter after death, and the 
Arsha rite into the world of Vislmu, into which he (the 
giver of such a marriage) will enter after death, and tlie 
Prajapatya rite leads her to the world of the gods, 
which he (who gives such a marriage) himself will enter 
after dseath ^5 

Both Yajnavalkya and Vislmu prescribe a different 
kind of ritual for inter-caste marriages. The bride has 
to hold in her hand an article significant of her caste, 
Yajnavalkya, as we have seen, disapproves of the marri¬ 
age with a Sudra, whereas Vishnu approves of it. 
^Among these (wives) if a man marries one of his own 
■caste, their hands shall be joined. In marriages with 
Avomen of a different class, a Kshatriya bride must hold 
an arrow in her hand, a Vaisya bride a whip, a Sudra 
bride the skirt of a mantle’.® 

Prom these law-books, meant for the general guidance 
•of the people, little information about the domestic 
rituals is available. The longer treatises have som^e 
references to the domestic ceremonies, but they are not 
arranged! in a consistent manner. 

Thus Vislmu mentions the Pakayajnas while describ¬ 
ing the duties of a householder^ and the different kinds 
of marriages, with their constituents, in the chapter 
•dealing with 'women’.8 In the Grhya-Siitras, as we 
iave seen, they are described in the same oontext and 
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form part of the wedding ceremony. Barbara does not 
supply us with any information on the above points. It 
is Madhavacharya who givt^s us considerable informa 
tion on the various details of ceremonies. He draws 
his materials from different sources ; and thus throws 
light on the various new developments in law and society 
since the days of Manu. 

One of the important points that engaged the atten¬ 
tion of the mediaeval writers is the exact meaning of 
Sapinda, for a girl who is a Sajrhida^ cannot be married. 
This was ordained even by the earlier law-givei-s, but 
the (piestion does not seem to have engrossed the attc^n- 
tion of the earlier writers. It became imporiant and 
complex by the time of Madhavacharya ; for not only 
did the selection of the bride depend upon it, but the 
validity of the marriage was determined by it. As the 
girl must be Asapindu, the extension and the limit of 
this relation of Pindds became disputable. 

The word has been thus explained. One who has one 
Pmdm (funeral cake) common is a Sapinda ; and hence 
6ne who has not this unanimity of Pindas is an Asa- 
pinda, This connection of the funeral cakes is Ixilieved 
to extend to seven generations. The funeral cake or 
Pinda, offered by one, is partaken of by three : the 
father, the grandfather and the great-grandfather. 
Hence this Pinda extends to one of the LepahJikljins. The 
Matsya Purana defines the Ltpahhfijins as the fathers 
from the fourth generation onwards, who partake of the 
funeral cake. They are three iu number. Hence the 
relation of Pinda extends to seven generations, begin¬ 
ning from the offerer of a Pinda, 

Also Markandeya : ‘Father, grandfather, and great- 
grandfather, these three; persons^ are the participators in 
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phida; the participators in Lepa are others—three 
(generations) beginning with the paternal grandfather’s 
paternal grandfather and the offerer of pinda being the 
seventh. This is the relationship extending oycv seven 
generations declared by sages 

' This amounts to a declaration that participation by 
seven generations of the same offering of Pinda estab¬ 
lishes Sapinda rc^lationship. If so, there would be no 
Sapinda relationship with a brother, a paternal uncle 
and) others for they are not included among those speci¬ 
fied. It is not so : the similarity of ceremony in rela¬ 
tion to the identical divinity is intended to be expressed 
by it. Some one among those who participate as divini¬ 
ties in the offering made by Devadatta may also partici¬ 
pate in offerings made by his brother, paternal uncle 
and others ; and thus the Sapinda, relationship of Deva¬ 
datta is established.’ 

‘ Similarly Sapinda relationship arises for the wives 
out of their joining in the Pinda oblation offered by 
their husbands. This is called Sapinda relationship 
through offering. 'A different kind of Sapinda relation 
is stated^ by othei’s. They say that those who have the 
same pinda or body are sa)pmdas. So the son is a 
sapinda of his father, because of his direct connection 
wdth him by i)articles of the same body ; similarly of 
his paternal grandfather and othei*s, being related to 
them by particles of the same body through the father. 
In like manner lie is a Saphyda of his mother, being 
directly connected with her by particles of her body ; 
and of his maternal grandfather and others, being con¬ 
nected with them by particles of the body through the 
mothei*. And so also of his paternal uncle, father’s 
sister and others by particles of the body of the paternal 
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grandfather and of his mother's sister, maternal iincTe 
and others, by the particle of the body of the niaternal 
grandfather ; similarly he is a Sainnda of his wife, as 
she in conjunction with him is the ori^nator of the 
same body.’ 

‘ She who has not this Sapinda relation of two kinds 
described above is an Asdpin^^, and such a one should 
be married. If this is son, marriage can take place no¬ 
where, for in all cases it will be possible to bring in 
Sapirida relationship somehow, as it is impossible to 
avoid continuous connection with the Creator’s body, 
for the Sruti says : ‘ May I be many.’ But this is no 
defect of the Sapin^ rcMtionship which however has 
been generally restricted to five and seven generations 
on mother’s and father’s sides respectively and ceases to 
exist afterwards 

The extent of Sapinda relationship being thus deter¬ 
mined, the next problem that engaged the attention of 
the law-givers was to limit the scoi)e of marriage. 

The Vishnu-PuiOTa has the following remark on it : 

* A householder should wed a maiden not belonging to 
a family within seven generaitions on his father’s side 
and five on his mother’s side ’.n 

Among the ancient law-givei’s, Gautama had declared 
that ‘ the relation of Pinda ceases with the seventh and 
fifth generations ’.12 This, too, does not clearly mention 
whether the seventh andj fifth generations are included 
in the list. Neither Vishnu-Purana nor the laws of 
Manu and Yajnavalkya supply us with definite informa¬ 
tion. It seems as though the question remained un¬ 
determined. This state of things did not last long, and 
we find Paithinasi declaring emphatically : 
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‘Fifth from the mother, and seventh from the father 

has to be abandoned 

It hals^ been arj^ed from the above that, if marriage 
takes place in the fifth generation on the mother s side 
and the seventh on the father's side, the married couple 
should be outcasted and counted as Sudras, So the 
-question became determined by the time of Paithinasi. 
Paithlnasi, hoAvever, is more favourable to inter-caste 
marriages, and he declares : ‘ Third from the mother and 
fifth from the father' should be abandoned.i^ This he 
ord;ains for inter-caste marriages. Hence it can be pre¬ 
sumed that even down to the time of PaithSnasi inter- 
caste marriage w£is sanctioned by law, and that it could 
take place in the 4th generation on the mother's side 
and the 6th generation on the father's side. 

This rule however was applicable only in the case of 
the fi-i'st four kinds of marriages, i.e. the Gto.dharva, 
Asura and Pai^acha marriages are outside the scope of 
this law. The reason for this we find, in th,e following 
statement : ‘ In these three types of marriages, as the 
-girl is not given away by anybody, she does not obtain 
the unity of Gotra and Pinda of her husband 

In support of this we have the following from the 
Markandeya Parana : ‘ The funeral rites of a maiden 

wedded! in accordance with the marriages beginning with 
Brahma, Le. Brahma, Daiva, Prajapatya and Arsha, 
should be performed by the Gotra of her husband ; but 
of marriages beginning with Gandharva, i.e, the last 
four kinds, by the Gotra of her father 

The above reveals to ns two important points: (1) 
the legal importance given to the persons, viz. father, 
brother and others who are entitled to give away the 
maiden in marriage and (2) the cause of the rejection 
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of the last four kinds of marriages as lawful. 'As the 
bride did not obtain the Gotra and the sameness of 
Pinda with her husband, thejr were not counted as mar¬ 
riages at all and hence became obsolete in society. 

This notion, that, unless the girl is given away by her 
guardians, she does not belong to the family of her 
husband, is clearly a later development ; for we do not 
find anytliing in supi)ort of it in the earlier law-books. 
In the Grhya-Sutras, this part of the ritual has not 
attained such unique legal importance. In the earliest 
Grhya rituals there is no mention of it. It gradually 
developed, until it acquired this legal importance at the 
hands of later law-givers. 

It is clear from the above that the entire question of 
consanguinity depended upon the sharing of the funeral 
cake, or Pinda, by the Piirus in the life after death. ^ 
The same eschatological belief that stressed the necessity 
of a son and) laid such extraordinary emphasis on the 
birth of sons at the sacrifice of all other considerations 
in the earlier ages, now formed the basis for determining 
the question of consanguinity and the validity of the. 
marriages of later times. 

The marriage ceremony, as described in the Grhya- 
Sutras,; extended over four days ; but it is not clear at 
what stage the marriage could be considered valid. The 
earlier Dharma-Sutras, too, have not mentioned any¬ 
thing about it. The arrangement of the constituent 
parts of the ceremony is not the same in all schools. As 
the ceremony of taking mutual vows before the fire, 
which was considered a witness of the union, formed 
the centre of the older ritual, and as this is unanimously 
adopted by all the schools, it may be presumed that this 
detennined the validity of the marriage. In later times^ 
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this importance was transferred to the Saptapadl cere¬ 
mony, as is evident from tiie verso : ‘ A maiden becemes 
one with hei- husband in Pinda and Gotra and is detach¬ 
ed from the Gotra of lier father on the completion of the 
seventh stex) 

This change was probably at the root of the excessive 
hnportance given to the Saptapadl ceremon 3 ^ in the 
marriage ritnal of later times. 

Another vexata qucbstio that engaged the attention 
of mediseval writers was consin-rnarriage—^whether marri¬ 
age to the daughter of a maternal uncle is sanctioned 
by law or not. The earliest reference to it among the 
Stitrakaras, is to be found in Baudhayana.i^ He men¬ 
tions the marriage of the daughter of a maternal uxiclc 
and that of the daughter of a paternal aunt as customs 
peculiar to the south.i^> 

Among the laSw-givers of tire north no one approves 
of it. They have, on the contrary, looked down upon 
it as a sin, and have prescribed the penance of Chandra- 
yana for the violation of this rule .20 Yajnavalk^^a, 
Satatapa and other law-givers agree with Manu in dis¬ 
approving of the custom.2i 

MMhavacharya, in his gloss on Para^ara, puts forth 
a long argument, adducing evidence from the Rig-Veda 
itself for the sanction of the custom. The passage in 
which such a reference occurs is the fifty-fifth verse of 
seventh Mandala of the Rig-Veda, where in the course 
of an invocation to Indra it is said, * as the daughter 
of a maternal uncle falls to the lot of his nephew, as 
the daughter of a father's sister falls to the lot of the 
grandson, so is this portion allotted to thee.' The verse 
referred! to by Madhavacharya is as follows 
“ O Indra, come to this sael^ifice' by excellent* paths 
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and take tliis i)ortion offered by ns ; this Vapd which 
has been dr(?ssed is offered as your portion like 
the maternal uncle s girl and father's sister's daughter." 
It occurs in one of the Khilas of the Rig-Veda, and 
it appears in Aurecht's edition of the Rig-Veda22 ^nd 
is quoted aJso in Nirukta.-'"^ The tradition of these 
stanzas however is tioating and uncertain. Madhava- 
charya thus explains the verse : 

‘ 0 Indra, you come to this our sacrifice by excellent 
ways, and having come taSke this portion given by us. 
The Vapd dressed with Ajya etc- has been offered for 
propitiating thee. Herein are two illustrations. As a 
maternal uncle s girl, i.e. daughter, is the sister’s son’s 
portion, i,e. ma.y be tdken by him, i,e, is fit to be married 
by the sister's son, even so this is your portion known 
as Vapa.' 

Also in Vajasaneyaka : ^ Therefore from a common 
person the eater and the eatable are born ; may we meet 
at the third or at the fourth.' From a common person, 
i.€», the same person, the eater, i,e. enjoyer, and the eat¬ 
able, i,e, the person to be enjoyed, both are bom ; and 
these two resolve together, ‘ may we meet,' marry 
as the third or fourth generation from the common 
ancestor.2^ 

Further, we have in the Vajasaneyi Samhita * one 
could be united in the thii^ generation '.25 

Madhavacharya, on the strength of the above two 
Sruti statements, argues that, though marriage between 
cousins is disapproved of by law and is condemned by 
the people of the north, we have the highest sanction 
for it in the !§ruti texts. If it is objected to on the 
ground that it ffflls within the limits of consanguinity, 
there is in extenuation the statement of the VSjasaneyi. 



THE L^VTER LAW-BOOKS 


111 


Samhita, which allows marriage in the third generation. 
As the daughter of a maternal uncle or the daughter of 
a faither’s sister belong to the third generation, the rela¬ 
tion of Pivkla will be avoided on the strength of the 
above Sruti text.^^> 

Baudliayana sanctions it on the strength of its popu¬ 
larity in the particular part of the country, though it 
is frowned upon elsewhere. When a custom is thus 
sanctioned by tradition, it becomes a law.^*^ 

The other law-givers, such as Devala and Bhrigu, have 
the following arguments in support of tradition. Bhrigu 
says, ' A custom that is prevalent in a country, town, 
or village, is the Dharma or law\ One should not lay 
it aside’.28 Devala, too, speaks thus in support of tradU 
tion :—One should follow the laws sanctioned by tradi¬ 
tion.’ Hence, as cousin-marriage is sanctioned by tradi¬ 
tion, it is not blameable. 

Against this, it has been argued that, if the authority 
of the Srutis has to be followed, then we have the high¬ 
est sanction in them for a father to marry his daughter, 
as Prajapati himself wished to marry his daughter. In 
reply to this, it has been said that such cases halve to 
bo discard*ed, as they are the deeds of gods and hence 
not suitable for adoption by human beings. The marri¬ 
age of a cousin ca^n, however, be deemed as valid on the 
support of scriptures and, as it slips through the limit 
of consanguinity by the support of the text of Vaja- 
saneyi-Samhita. 

In the earlier law-books the only daughter of a father 
was technically termed a Putrikd, The law-givers of 
the North, until Manu’s time have stated definitely that 
she should inherit the property of her father; and as 
the legal heir has the right to offer funeral oblations, 
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she could tnke the place of a son. We ha\"c also observ¬ 
ed in this connection that the allusion in the Vedas is 
clearly to this effect and as the legal heir, she belonged 
to the family of her fatlier. In Mann, however, wc find 
contJ'adietory opinions ; but his view was certainly in 
support of the above. 

AVe have an interesting verse from a mediaeval legis¬ 
lator, which throws a flood of light on the subject. 
Laugakshi, a mediicval law-giver, says : ^ The son of a 
l^utrika should offer Pinda and water at the Sraddha 
ceremony of his mother by the (fotra of his maternal 
grandfather—so says Prajapati 

The above gives information on two points : a Piitrika, 
on marriage, does not obtain the Gotra and Pinda of her 
husband, i.c. she boars the same title as her father and 
grandfather. Hence her son, too, belongs to that family. 
It is this fear that was the basis of discarding a Putrika 
for marriage, and the later law-givers avoided this 
difficulty by x)utting aJside her legal right of direct in¬ 
heritance and transferring it to her son. We thus find 
the law-givers vehemently protesting against the marri¬ 
age of a brotherless maiden. Madhavacharya definitely 
i^latcs ‘ A girl whose father has not distinctly expressed 
his opinion as to whether he will install his daughter as 
a Putrika or not should not be wedded 

The earlier law-givers have not stated clearly the 
mandageable age of a girl. It is in Kautilya that we 
first come across any definite age fixed for determining 
the majority of a girl. This was, of course, meant for 
state purposes, as after that age she was liable to pun¬ 
ishment if she transgressed the law. But the marriage- 
-able age of a girl is not clearly stated anywhere in his 
hook. In Mann, however, we find a reference to the 
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fixed age at which a girl and a hoy were to he married. 
According to him a man of tliirty should wed a girl of 
twelve, and a man of twenty-four a girl of eight.«'5i 

Brhaspati, who is later than Manu, lessens the age of 
a girl still more. He says, ‘ A man of thirty may marry 
a girl of ten, and one of twenty-one may marry a girl 
seven years old.' 

Tlie Vishnu Purana,-*^- on the other hand, states the 
relation of the age of a girl and the hoy should he one 
to tliree.33 Hence tlijo Vislniu Purana is in substantial 
agreement with Brhaspati. Outside the law-codes, we 
find in the Mahaliharata a passage where the marriage¬ 
able age is mentioned as sixteen. It appears in one of 
the commentaries Trimsat-Varshp shodashabdum hhdr- 
yam vindcia nag'nikdm/^ 

As the quality of the children w^as in accordance with 
the quality of the family, a close examination of the 
family, according to the rules laid down, was necessary. 
Yama enumerates 10 kinds of families that are to he 
avoided. IManu, too, is explicit about the kinds of families 
to be avoided in marriage.34 Harlta says : ^ The child¬ 

ren are horn according to their families.' Hence great 
stress is laid (xn the family. A Mahakula is always the 
best for such a connection. Yajnavalkya^s defines a 
Mahakula thus : 

A family whose ten generations, five each on the 
father's and mother's side, are well-known is called a 
ten-generation famed : such a one is Mahakulam. A 
man should marry a girl from such a family." We have 
in Manu, too, a statement in support of the above : ^ Let 
him who desires to raise his race ever fonn connections 
wdth the most excellent men and shun all low ones 
Hence, we find» in the law-givers, beginning with Manu, 
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more emphasis being laid on the greatness of the family, 
an element not to be found in the earlier law-books. The 
later law-givers have definitely laid stress on kulam or 
family as one of the attributes to be sought at the time 
of fixing the match. 

The opinion of the earlier law-givers was different, 
Gautama asserts37 a girl should be given to one who is 
educated, and) a man of character. Gautama, thus though 
laying stress on other qualities, do(^s not mention 1‘amily, 

But in Yama we find : “ The wise should give their 
daughter after investigating the seven qualities—family, 
mentality, health, age, education, wealth and support.’’ 

Here stress is laid on family, health, age and riches of 
a man, along with other qualities ; whereas in the fonner 
more stress is laid on character and learning. Yajila- 
valkya adds another quality to be considered ; the pros¬ 
pective bridegrooni must be ‘ intelligent and popular 
Narada lays down further rules for the examination of 
the bridegroom.39 

We thus see the gradual change that was taking place 
in the outlook on life. The whole mental vision seems 
to have changed from the beginning of the Christian Eva, 
for unusual stress on kulam is laid only by the later law¬ 
givers. 

Verses, though contradictory in sense, are to be found 
in Manu ; his view is explicitly in favour of getting the 
daughters married when a suitable husband is available : 
otherwise they should stay at their father’s house rather 
than marry anyone who is not worthy of them.^o The 
law-givers of later schools are diefinitely for child-marri¬ 
age. This resulted in the creation of certain names to 
denote a girl at different ages. 
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‘ A girl whcni eight yeai-s old, is called a Gaurl, at nine 
a Rohiuh at ten a KmnyaM and at 12 a Vrshall 
Yaina. classified thus : ‘ At eight a girl is a Gaurl, at 
nine, a Nagnikd, at ton she is called a Kanyahd and at 
twelve she is known as a VrahalV 
So Yama and Sainvarta agree as to the age of the girl, 
thoagh they differ in names. Marichi, a law-giver who 
seems to have flourished not long after Samvarta, has a 
statement in which he attributes virtue and merit to the 
father who gives his daughtei*s in marriage at the age 
stipulated by them. The designations of girls of differ¬ 
ent ages agree with those of Yama, from which it can 
be concluded that Marichi lived soon after Samvarta. He 
thus describes the fruit reaped! by the father by encour¬ 
aging such marriages :— 

‘ By giving away a Gauri (one attains) the highest 
place in heaven, by giving a Rohini Vaikuntham, by giv¬ 
ing a Kanya the region of Brahman, and by giving a 
Rajasvata the hell called Rorava 
Soon after the time of Manu and Yajnavalkya religion 
and law were alike striving to bring into force child mar¬ 
riage. Tlie highest merit in heaven is thus set as a re¬ 
ward for. a man who gives his daughter before she attains 
the age of eight. 

Both Yajnavalkya and Vishnu ordain self-choice for 
a girl, in case her natural guardians fail to give her in 
marriage at the proper time. Yajnavalkya designates her 
a Kanyu. According to Yajnavalkya and Vishnu, ^3 the 
word Kanya is used for a girl who has attained the mar¬ 
riageable age. In the same sense does Manu use the 
word Kumarl.44 

But from the verses of Samvarta and Yama the age 
of a KanyH is evidently fixed at ten, and a girl above 
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that age is called a VrshalL This change in the mean¬ 
ing evidently took place between the composition of 
Vishnu and the Samvaria-Samhita. Vishnu has been 
ascribed to the 4th century A.D., and it can be conclud¬ 
ed on reasonable grounds that this change in the social 
outlook came into force soon after his time, so as to 
induce Marichi mention it in his work, and child-marriage 
was encouraged by the sanction of law ; in fact, celestial 
felicity of the highest type was lield out as a reward 
for it. It was besides considered to be a meritorious act. 
The lower the age at which the girl was married, the 
higher is the merit reaped by the father. What political 
events necessitated this drastic change is not known to 
us. The country was certainly passing through a turbu¬ 
lent time. The periodical foreign invasions might partly 
have accelerated tlie change in the outlook towards 
wOmanliood. 

The position of woman in the literature that preceded 
Vishnu is not however the same. In the dialogue of 
Umil Mahesvara we have Kanyd defined as one who is 
purified of her temporary uncleanliness/is 

In the Mahabharat^G the term Kanyd is used for girls 
who have attained their marriageable age. 

IlarJta describes and ordains the initiation of woman,47 
He continues : 

‘ Women are of two kinds : Brahmavadims or women 
versed in the knowdedge of Brahman and married brides. 
The Brahmavadims light the [sacrificial] fire, read the 
Vedas, and beg in their own house. The marriage of 
the new brides should be performed after a formal initia¬ 
tion on their arrival at the place of marriage 

This represents a glorious epoch in history, about which 
w-e know very little indeed. Th^ description of this golden 
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age of the past by Yama is in substantial agreement with 
that of Harita. 

‘ In olden days tlie investiture with the girdle of Muaja 
grass was sanctioned for unmarried girls ; so was the 
teaching of Vedas and the uttering of Gayatri prescrib¬ 
ed for them. They should be taught by a father, uncle 
or brother and not by others ; and the l)egging of alms 
is ordained to take place in their own house only. Wear¬ 
ing of skins and the ragged cloth, [is well as the flaiCi or 
plaited hair, has to be discarded 

We cannot historically trace the time when women 
were allowed to teach the Vedas. Tradition has not 
handed down to posterity the literature detailing the 
activities of these women. Be that as it may, we cannot 
doubt tile truth of this statement. 

Socially and politically the struggles of the country 
were from within and though hordes of foreign tribes 
like the Hunas and the Arabs were pouring into the 
Indo-Gangetic plain and western India, their influence 
was not palpable, but from the beginning of the eleventh 
century a new change came in with the repeated attacks 
of the Muslim invaders who not only carried away the 
wealth of India but also women whom they took as slaves. 
With this important change in the political outlook, the 
elders of society began to devise means of reclaiming 
these unfortunate abducted women into the folds of 
Hindu society. A Smriti was composed which was 
attributed to Devala, consisting of ninety-six verses 
which recorded only the expatiatory ceremonies to be 
performed both by men and women living in Mlechchas’ 
houses, before they could be absorbed back into Hindu 
society. The rigidity of the penance depended oii the 
extent of the crime committed. Women of all the foui" 
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castes, who' had been either carried away by forcie or had 
transgressed the moral code were allowed to return after 
the performance of these rites, but the extent of Prayas- 
chittam or cxpatiation was less in the case of the lower 
castes. For, the punishment of a Kshatriya woman is 
less by one-fourth than that of the Brahmana woman, 
and the punishment of a Vaisya woman is less by one- 
fhurth of that of the Kshatriya woman and the Sudra 
woman’s punislnnent is one-fourtli less than that of the 
Vaisya woman. The limit up to which such expatiatory 
rites can purify a woman is a stavV of 20 to 25 days in 
the house of a Mlechcha, but if she becomes a mother, 
there is no redemption for her. The Hindu children of 
such wumen have to abandon her even for the funeral 
rites. 

It would be clear from the above survey that by the 
time of the later law-givers a revolution in ideas had 
taken place and we find many other changes creeping 
into society. 

One of the revolutionary changes that came into force 
in contemporary society was the legal sanction for the 
self-immolation of a widow. The earlier law-givers have 
not mentioned it anywhere. The earliest Vedic custom for 
the widow was to marry her husband^s brother. The 
earliest among the law-givers agreed with this old order 
and sanctioned it. The law-givers that followed him 
imposed a temporary asceticism for a short period, after 
which the widows could marry with the permission of 
the elders of the family. This liberty, allowed to women, 
seems to have been extinct soon after the compilation of 
Va^ishtha, for Manu and Yajflavalkya,5<> though refer¬ 
ring to the old practice of Niyoga, and admitting the sons 
of such union as legal heirs to the property of the deceas- 
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ed, lay down life-long asceticism for women after the 
death of their husbands, with a reward of heavenly bliss 
attached to it. 

Yajnavalkya says as follows^i : 

' She who does not go to another man, whether her 
husband is living or dead, attains fame here, and rejoices 
with Uma.’ 

Though life-long asceticism is inflicted upon a widow, 
there is not the least trace of the self-immolation of a 
widow her(\ any more than in Mann. Things, however 
seem to have altered considerably soon after the advent 
ot the Gupta pow’^er. Thus the Vishnu Smriti, Avhich was 
compiled after tlie fourth century A.D., says that one 
of the duties of a woman is to preserve her chastity 
(Brahmacharyam) after the death of her husband or to 
ascend the funeral pile after liim.^^ 

Similarly the code of Brihaspati, which has been assign¬ 
ed to the sh.th or seventh century A.D. ‘ A wife is 
considered half the body of her husband, equally sharing 
the results of his good or wicked deeds ; ■whether she 
ascends the pile after him, or chooses to survive him 
leading a virtuous life, she protects the welfare of her 
husband/ 

It will be seen that, though both Vishnu and Brihas¬ 
pati allow a widow to lead a life of "virtue and ascetic¬ 
ism, they prescribe an alternative course of action also, 
that she may ascend the pile after him. These are the 
earliest instances of Smritis I’efeiTing to the practice of 
Sail. This custom of the self-immolation of a widow was 
in existence even in very early periods among tribesmen 
and races that had not imbibed Vedic culture. No text 
from any Sruti, except one in the Atharva Veda, or 
even Smriti, before the 5th century 'A.D. sanctions this 
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rito.. It is only when we conic to tlie period of the Vishnu 
«nd the Brihaspati Smritis that we find for the first time, 
the solf-ijimiolation of a widow being allowed by 
liindu law. But even here it has been prescribed as an 
alternative course of action for a woman after the demise 
of her husband. In this connection we have to take note 
of what the Parasara-Samhita says about the course of 
life to be led by a widow. It contains four vei’ses on the 
subject, representative of three different ages. It seems 
that tlie first oC these belongs to the original text of the 
Smriti, and the otliers were added eacli in course of time 
to suit the exigencies. The first oL* these may be thus 
translated : 

'When the husband of a woman has disappeared, is 
dead, has turned a recluses, is impotent, or has been ex¬ 
communicated, under these five calamities another 1ms- 
band is permitted to women. ^^4 

It will be seen that Parasara takes a far more sympa¬ 
thetic view of the condition of a widow than Manu or 
even the Sutrakai-as. The earliest and most liberal of 
the Sutrakaras is Gautama, who allows a woman to 
marry soon after her husband is dead ; but ParaSara 
permits her a second marriage not only when the hus¬ 
band is dead, but also when he has disappeared, nay, 
even when he is known to be living, provided he has 
become a recluse or an outcast. This certainly points to 
a state of society which was far anterior to that of the 
Manu Smriti, though not to that of the Dharma-Sutra 
period. Things, however, had changed, and provision 
had to be made in conformity with that altered condi¬ 
tion. This explains the second of the four verses of the 
Par^ara-Sarnhita. It may be rendered as follows 

' That woman, who, when the husband is dead, per- 
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forms the vow of chastity (Brahmacharyam) attains to 
heaven after death, like the Brahmacharins’.^5 

This is an exact replica of Mann,56 which has been 
mentioned in the foregoing chapter and the full signific¬ 
ance of which has also been discussed. It would not be 
far wrong if it is asserted that this vei-se came to be 
inserted into the Barbara Smriti soon after the compila¬ 
tion of ilia Manu Smriti. The remaining two verses from 
Barbara, whicli represent the conditions of society of a 
much later period, may be translated thus :— 

' She wlio follows her husband will abide in heaven for 
as mnny years as tlnerc arc hairs on a human being, that 
is, three thousand ci'ores and a half.’ 

‘ As a snake-catcher takes out a snake from a hole by 
force, in the same manner the wife (who immolates her¬ 
self), taking out her husband (from hell), enjoyff 
(heavenly bliss) with liim ’.57 
These verses show that through self-immolation a 
woman not only dwells in heaven herself, but raises up^ 
her husband also from hell. This shows that these verses> 
came to be inserted when the Anumarana of a widow 
was considered to be vastly superior even to a life of 
asceticism, such as is prescribed as an alternative course l)y 
the Vishnu and Brihaspati Smritis. When exactly these 
two verses were inserted into Barasara is difficult to 
determine. It has been noticed above that verse 2 is an 
almost exact replica of Manu IX, 76. In regard to the 
last two verses, they are found with a slightly different 
phraseology in other Smritis. Vijnanesvara, who com¬ 
mented upon the Yajnavalkya Smriti,58 attributes them 
to Sankhangirasa, vrho seems to have been joint authors: 
of some Smriti. Madlhavacharya, who wrote a commen¬ 
tary on Barafiara, traces the first of them to IlSrltai and 
9 
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tlio scc'olul to the Vyasa Sinriti. It is difficult to say 
wlio copied from whom. It app(‘ai*s, liowevc'j', that these 
two \(‘rses wore incorporated in Parasara after the model 
of xliigirasa or Sankhangiriisa ; for Medhatithi, a com¬ 
mentator on Manu Smrlti, 1 ‘efei’s to and condemns the 
practice of Anumarana, allowed by AVigirasa.5J> But he 
does not refer to Para.sara at all, although practically 
the same vei*ses occur there. On the other hand Medlia- 
tithi r('fej‘s to Para^ara in his gloss on Manu^t) con¬ 
nection with marriage being iiermitted to a woman who 
is coiifront('d with any of the five well-knowm calamities. 
This shows that the verses in Parasara connected with 
iVnumarana were not in the text of that Smriti which 
was before Medhatithi, and came to be inseited later on 
in imitation of Afigirasa, with a view to sanctioning a 
Jiew p7*actice that was coming into force in society. 

Medhatithi has been a^ssigped by Biihlar to the 9th 
'Century Evidently Ahgirasa and the other Smiti- 

karas must have' lived before that time. The practice of 
the self-immolation of widows must have come into vogue 
also before that time and was doubtless gaining ascend¬ 
ancy over the custom of life-long asceticism recommend¬ 
ed by the j)revious law-givers. Of course the custom of 
widow-buTTiing had not established itself firmly, as we 
have seon tJiat it has been condiemned in no uncertain 
terms as an act of suicide, by Medhatithi himself. He 
has, no doubt, in this connection referred to the view of 
Angirasa, allowing Anumarana ; but he says that it is 
not an obligatory act, that is to- say, it is not prescribed 
that it must he done. In his opinion it stands on the 
same footing as the performance of the Syena sacrifice, 
allowed by the iVedic text ‘ One may kill living beings 
t)y means of syena sacrifice/ The Vedic text, no doubt, 
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makes the perfonnanee of this sacrifice possible, but only 
for an individual who is blinded l)y extreme hatred, 
dvesha for creature life. This act can in no. way be 
j'egarded, says Mcdhatithi, as Dharma or a meritorious 
act. Similarly, the widow who is bent upon experience 
iug the consequences ('usuiiig from this act of suicide, 
viz. Anuiiiarana, can disobey the proliibition of it and 
put an end to h('r life ; but in so doing she cannot be 
consiclei*ed as acting according to the scripture's. Further, 
continues Meidhatithi, we have tlie distinct Vedic text, 
^ One shall not die before the span of one's life is run 
out,’ which is in contradiction to the Smriti text of 
Aiigirasa in such a way as to show that his statement is 
not in condict with the Vedic injunction. This can be 
done only by supposing that Aiigirasa allows Anumarana 
to a widow under special cii'cumstanccs. Supposing a 
widow is childless, has inherited no propeii:y, has to 
toil, and moil for her livelihood, does not wish to marry 
again ; supposing again that she is placed in abnormal 
times of distress where transgressions are permissible, 
Rs was the case with Visvamitra, when he partook of the 
dog’s- thigli, a widow cati then undergo Anumarana. This 
act, though it is suicide, may be considered as a trans¬ 
gression which was pardonable in times of disti’ess. 

Hindu society seems to have changed rapidly after 
Mcdhritithi wrote. For Hindu law was differently ex¬ 
plained about the middle of the 11th century, when 
Vijhdnesvara flourished at the court of the Chaiufcya 
king of the time, Somesvara I, and composed his commen¬ 
tary on the Yajna,valkya Smriti. He wms followed in the 
fourteenth century by Madhavaeharya, who wrote a gloss 
on the Parasara-Samhita and lived in the reigns of Bukka 
^nd Harihara of the Vijayanagara dynasty. Both unite 
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in eulogising the practice of the self-immolation of a 
widow and holding it up as the ideal thing for a widow 
to perform. In this coiinectioii it is intriguing how 
these commentators slur over the Vedie text quoted above, 

' One shall not die before the span of one’s life is rtin 
out/ Madhavachar\'a explains it away in this manner : 

‘ The Smriti text relating to Anumarana remains force¬ 
ful, otherwise it has no scope for action. The Sruti text 
relating to self-destruction, has indeed scope everywhere 
except in the case of women desirous of heaven.’ This 
means that the Sruti text, forl)idding suicide, is not to* 
be given a prior and univei*sal application, as a Sruti 
text desen’os and as has been dbne by Medhatithi, but 
its scope is to be limited by the Smriti text, which has- 
to be given its full scope first, leaving the Sruti text an 
application only in that sphere which is not covered by 
the former. 

Medhatithi did not look upon Anumarana, or the self- 
immolation of widows, as a Dharma or meritorious act 
at all, and tolerated it only as a transgression in times- 
of distress. On the other hand, Vijnanesvara and 
Madhav^haiya regardied Anumarana as a Dharma and 
not as an act of suicide. Hence they argued that the 
suicidfe prohibited by the Sruti text was to be consider¬ 
ed suicide in, all cases, except in that of self-destruction 
by a widow. The whole mental vision thus seems to have-* 
changed between the times when Medhatithi and Vijna¬ 
nesvara respectively wrote, that is, between the 9th and 
the 11th centuries. 

That the perspective had completely altered during” 
this period may be seen from another consideration also. 
Paithinasi, a Smrtikara, who seems to be earlier than ' 
Ahgirasa, says as follows : ‘‘ By the order of Brahma a.' 
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Brahman a woman is not to follow the dead husband- 
But, among other castes, this is laid down as the best 
-duty of a woman.” 

Similarly, if Ahgirasa allowed Anumarana, he allowed 
it only in t.lio case of non-Brahmana women. This text 
ot Ahgirasa, also quoted by Madhavacharya, may be 
rendered as follows :—woma^i of the Brahmana caste 
who follows her dead husband do(3s not on account of 
suicide lead cither herself or her husband to heaven.’ 

Many other texts have be(n adduced by Madhavacharya 
in this connection ; but the two texts referred to above 
have also been quoted by Vijfianesvara. Both these com- 
mentatoi’s explain them by remarking that the prohibi¬ 
tion in this case relates to the ascending of a separate 
pile, that is to say, a Brahmana woman shall not immol¬ 
ate herself on a separate funeral pyre, implying that she 
<?an burn heiBelf with lier dead husband on the same 
pile. And in support of their position they quote a text 
from Usanas : A Brahman woman should not die by 
ascending a separate pile.” It seems that from the 11th 
oeiitury onwards this practice became so largely preval¬ 
ent, that even Brahmana widows were not spared, 
although they were originally excluded. 

It may now be asked, when and how this custom of 
the self-annihilation of widows on the funeral pyre of 
their husbands, technically called by the name of Anuma¬ 
rana then, and later the ^ Sat! rite’, came to be introduc¬ 
ed and enforced in India ? The available evidence shows 
that the custom was entirely non-existent in early 
Hindu society. 

The Vedic practice was for a widow to marry her dead 
husband’s younger brother. In the Siitra period she was 
allowed to marry any near kinsman; in the earliest 
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Dharjnasiitra ((.lantainn) witlumi enjoining? any rostric- 
tion and in the later (Baudhayana and Vasishtba) 
enjoining aseetie praetiees for a short period only. Later 
on, however, tins aseetieisin alone remained and became' 
life-long. This was the characteristic of the period rang¬ 
ing between the 2nd century B.C. and the 4th century 
A.l)., wlien tlie Smritis of Mann and Yajhavalkya were 
compiled. But there is absolutely no mention of widow¬ 
burning. Later on, however, wg find Anumarana pres¬ 
cribed for a widow as an alternative to life-long asce¬ 
ticism. 

This is clear even from a superficial study of the 
Vishiju and the Brihaspati Smritis, which were put to- 
gethicr between the 5th and the 9th centuries A.D. 
Hindu society was completely revolutionised soon after 
this, and we find new Smritis and new commentaries 
springing up and holding up the custom of widow-burn¬ 
ing or Anumarana as the ideal thing for a widow in 
comparison with life-long asceticism. This last is no¬ 
doubt mentioned by them, but only incidentally. 

On the other hand, this practice was exceedingly 
eulogised, and celestial felicity of the liighest type was* 
promised to the widow who immolated hei^lf. In fact, 
she was believed to raise her dead husband even from 
hell and make him a participant of her heavenly bliss. 
The ])eriod between the 5th and 9th centuries was a 
period of transition. The practice of Anumarana was, 
no doubt, gaining ascendancy, but authors and scholars 
were not wanting who condemned it. Such was Medha- 
tithi, and we have already seen in what^ way exactly he 
has condemned it. He w^is, however, a scholiast and pro¬ 
bably belonged to one.school of Law. This was not, how¬ 
ever, the case with the poet Bana, who flourished in the 



THE LATER LAW-BOOKS 


127: 


7tli century A.D. and wavS a protege of Ilarsliavardhana, 
the supreme riiJer of Northern India. His views on the 
subject have been embodied in a characteristic passage 
of the Kadambarl. It is as follows :— 

“ TJiis praelice which is Called Anumarana is utterly 
fruitless. This is a path followed by the iliiteratc, 
this is a manifestation of infatuation, this is a course 
of ignorance, this is an act of foolhardiness, this is short- 
sightedni^s, this is a stumbling through stupidity, viz, 
tliat life is put an end to when a parent, brother, friend, 
or husband is dead. Tiife should not be ended, if it docs 
not leave one of itself. If the matter is properly consi- 
dered, this suicide has, indeed, a selfish object, inasmuch 
as it is intended to arrest the unendurable pain of be7:eave' 
ment. But it brings no good, 'whatsoever, to the deceas¬ 
ed. Certainly it is not a means of reviving him (i,e, the 
deceased) nor docs it cause any augmentation of religi¬ 
ous merit, nor is it a means to attain to a world of bliss, 
nor does it prevent falling into hell, nor is it a means of 
meeting the deceased, nor docs it lead to mutual re-union. 
One of these, not being master of himself, is carried to 
an altogether different w^orld acquired as a fruit of his 
karman. This other person is merely conjoined with the 
sin of one who commits suicide. If the person survives, 
he or she can do much good to the deceased and to him¬ 
self or herself by offering water etc. (to the spirit) ; but, 
if the person dies, he or she can do good to ncither -\^*2 
The above is one of the most interesting passages in 
Sanskrit literature : it supplies us with contemporary 
evidence on the subject under discussion. It throws a 
flood of light upon the periodi when it was written. Tlie 
fifst and foremost point that strikes us on reading it is 
tliat it was not merely the self-annihilation of the widow 
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but a general annihilation of persons or things related to 
the dead pei*son, known as Anumarana. It was this cus¬ 
tom that was prevalent when Baiia wrote. It was not 
merely the case of a woman following her dead husband 
as Sati, but that on the demise of a father, brother, 
friend, his sons or daughtei'S, his bi’Otheirs or sisters, and 
his or her friends, immolated themselves. Such a thing 
is unheard-of, and no instance of it is known fron: any 
kind of Indian literature, secular or sacred, prior to the 
time oJE Bana. Instances of this general Anumarana are 
'by no means lacking in inscriptions and chronicles of a 
later period. But it can be asseited, without any fear 
<of contradiction, that such a custom was unknown to 
India before Bana flourished. 

The s(icond point that has to be recorded is that Bana 
passes the same verdict on this Anumarana as has been 
passed by Medliatithi, viz, that it is an act of suicide. 
Thirdly,. Bana asseits in the most unambiguous terms that 
this immolation does no good at all to the person con¬ 
cerned, whose destination is already determined by his 
kannan, while living on earth. 

In the law-codes, liowever, it is the Vishnu Smriti that 
sanctions widow-burning, for the first time in thie reli¬ 
gious and legal literature of India. The Vishnu Smriti 
has been supposed to have been compiled soon after the 
5t]i centuiy A.D. We have now to see if there is any 
cpigraphic evidence shedding light on the subject. 

Memorial stelae have been found in numbers in Eaj- 
putana called Devil. They are small stone uprights, 
sometimes sculptured with figures, and engraved with an 
inscription. They were erected in commemoration of the 
women, mostly of the Rajput race, who immolated them¬ 
selves on the funeral pyres of their husbands. The words 
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engraved on them clearly point to this. Many such have 
been found at Gliatiyalia in the Jodl'pnr State, the earli¬ 
est oi* which is dated V. 947-A.l). 890 and records that 
there was a Eajput chief, called Rannka, whose wife, 
Sarnpalia Devi, followed him as a Sati.^3 The same 
report says that not far from Ghatiyala is the village of 
Osia, from which Jain Oswals are supposed to hail. This 
place is full of old memorial stones, the earliest of which 
is dated V. 895 A.D. 838.64 In fact, the whole of Raj- 
putana and Central India are full of such stelae. The 
earliest of these, however, has been tr^aceid to Eran in the 
Sagar district of the Central Provinces. It is a small 
pillar, bearing an inscription. It is dated G. 191 A.P. 
510 and belongs to tliit^. reign of a Gupta prince called 
Bhanu Gupta. The inscription records that Bhanu 
Gupta had a chieftain named Goparaja, who eamc, 
apparently, to the place where the pillar was set up and 
fought a battle in which he was killed, and that his wife 
cremated he^rself on his funeral pyre. We are thus on 
sure ground when we say that the practice of self-immo¬ 
lation of a widow was coming into vogue about the 
beginning of the 6th century A.I). 

There are, besides, other features connected with the 
social x^evolution of this period. As we^have seen, .B§,na 
has made a clear reference to various types of Anuma- 
rana, not merely of a widowed wife following her dead 
husband, but also of relatives and friends following their 
dead relatives and friends. 

The annals of Kasmir set forth some interesting in¬ 
stances of Anumarana, which show clearly how different 
was the custom from what it was-in the Gupta period. 
In these singular instances we find the 'Anumarana prac¬ 
tised not only by a wife or wives^ but also by conco- 
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bines/ slaves of the lioiisehold, motlier, niu'se, man* 
servants, faithful friends and followers. Thus the prac¬ 
tice, as is evident from this ehronicle, is tlu^ same* as des¬ 
cribed or referred to by Bana in the seventli (ionturyv 
But even in this a gradual change in the extension of 
the scope ot the practice is to be noticc^d. The earliest 
occurs in the lOtli century, 902 A.I)., when, on the death 
of Kiiij 4 ‘ Sanikaravarman, his three (inoens, two maid¬ 
servants, and one male servant, railed Jayasimha, burnt 
themselves.Tlie next-incident took place on tlie death 
of King Ananta, 1081 A.D. After his death not only 
his queen, but two male servants, a litter-carrier, and a 
few female servants immolated themselves.Tli(‘ next 
instance of Anumarana is on the death of Kalasa in 1089,, 
when a concubine immolated herself along with the 
queens.Next comes the Anumarana of the Queens of 
STalla 1089-1161 A.D. Here we see the sister-in-law of 
Malta, his two daughters-in-law, six female attendants, 
his mother and his nurse burning themselves, not with 
the body of Malla, but in separate placcs.<>^^ The last in¬ 
stance of Anumarana occurred in the 12th century. Here 
we see only the four queens of Sussala following him oir 
his death. 6a 

This dearly indicates that the scope of Anumarana 
bad gi’adually widened. Before the Gupta period the 
,i\nuTnarana was co-oxtciisive with the later Sail rite, 
that is, the Self-immolation of a wife after the death of 
ber husband. Not a single instance is known from the 
Buddhist, Bralimariical and Jain literature, of relatives 
other than wives, friends and dependants of the deceas¬ 
ed burning themselves on a man's funeral pyre or on* 
separate piles. 

The'above-mentioned incidents show that, in gonerar,. 
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Anumarana existed in Northern India, especially in the 
North-western part of India and the Central Provinces. 
From the inscriptions in the Epigrapliica Carnatika it 
api)eai‘s that tliis custom existed in the south(*rn part of 
India also. Inscription No. 47 of the llonnai Taluq'^^^ 
records the death of the Kadarnba ruler Tailapa, upon 
which liis faithful follower and secretary Bopanna, in 
accordance with the vow taken before the throne, and 
* making good his word given for the occasion (Vile- 
Vakyam), sacrificed lus life, and Avent to Svarga with 
Tailaha-Dewa/ The incident is said to have occurred in 
1130 A.D. A grant from the state seems to have been 
made to his family by the successor of tlie deceased, in¬ 
asmuch as ho had fulfilled his vow, a thing wliich corro¬ 
borates the view tliat such public instances of self-sacri- 
ficc were rare, but were held in high esteem and hence 
encouraged by the authorities. Inscriptions Nos. 5 and 
27 of Arkalgud Taluq^i disclose the self-dcstniction of 
two persoiLs on the deaths of their respecti\T. masters, the 
Gtoga King NTtiinarga, who lived about 915 A.D., and 
Satyavakya Koiiguuivarman, lord of Nandagiri, Avho also 
lived about 915 A.D. In the ease of the former a faith¬ 
ful friend and follower, Racheya by name, immolated 
himself by entering fire ; and in the case of the latter, 
Babiyamnia, probably a Avoman of the royal household, 
entered the fire. The inscriptions in the Epigraphica 
Carniatika disclose two kinds of uprights erected in 
honour of the departed. One is Vira-§i^sana, and the 
other is Virgal. The sculpture on the pillars consisted 
of the deities Avorshipped by a particular family. Some¬ 
times the heroic way in Avhich the persons destroyed them¬ 
selves was also depicted on the stones, as is evident from 
the following : 
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* And on the pillar they became united with Lakshnu 
and with Garuda/72 

The introduction to the volume staties tliat * the sculp¬ 
ture on the pillar points unmistakably to suicide, being 
all figures of men with swords cutting off their own arms 
and legs, and even their heads ’.^3 

Tliiose sculptures disclose some striking instances of 
self-destruction, where great heroism and strength of 
mind were displayed. Inscription No. 112 of the Belur 
Taluq,74 which is dated 1220 A.D., states that, on the 
death of King Ballala, his minister and general, Prince 
Kuvara-Lakshma, who had been brought up by the King 
as his own son, and was on intimate terms with him, 
destroyed himself, along with his wife, Suggala Devi. 
It can be conjectured from the description engraved on 
the pillar that the couple mounted tlni Vira-Sasana and 
cut their bodies limb after limb, and thus immolated 
themselves. 

Inscriptions Nos. 9 dated 1257 A.D. and 10 dated 
1292 A.D., of the Krshnarajpet Taluq,75 describe a 
similar act of self-immolation, where greater valour was 
displayed at the time of death. Here we find not only 
one or two persons immolating themselves, but a long 
train of faithful followers, comprising men and women, 
cutting off their limbs and heads, mounting an elephant. 
The sculpture states the self-destruction of the line of 
Nayaka servants, who were under some hereditary eng¬ 
agement to the Hoysalas. The record runs thus 
“ Sivaneya Nayaka... .with five of his servants, fulfilled 
his engagement or vow with Ballala Deva. Lakkeya 
Nayaka, with his wife Ganga Devi and three servants, 
fulfilled his engagement with Narsinga. In the Saka 
year specified, Kanneya-NHyaka with his wives, Uitunawe 
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Jananavve and Kail awe, and with ten maid-servants and 
twenty-one men-servants, six times ombraeod Garuda on 
or from the head of an elephant and fulfilled his engage¬ 
ment with Soniesvara Deva(K.P. 19). 

‘In the Siika year (specified) Singoya-Nayaka, the son 
of Kanneya-Nayaka, with his wives Kettavve, Honnave, 
Nochavvo and with ten maid-servants and twenty men- 
servants, on or from the head of an elephant, six times 
embraced Oaruda and fulfilled his engagement with 
Narasimlia Deva.’ Inscription No. 146 of the Kadur 
Taluq^c which records the death of Bammarasa in the 
battle-field in 1180 A.D., also describes the death of his 
follower, Bammaya Nayaka, who sacrificed his life in 
order to win fame. A Virgal is said to have been erect¬ 
ed in his memory" by his son Hariyama Nayaka. 

The above account clearly shows that the practice of 
Anumarana was widely prevalent in the north and south 
of India, about the 11th century A.D. The earliest refer¬ 
ence to the existence of the custom is, however, obtain¬ 
ed from the account of Bana. The Anumarana in its 
simplest form, ie, the self-immolation of a widow on 
the death of her husband, can be traced to an earlier 
date. 

It has also to be noted that the person or persons who 
thus immolated themselves were, with the exception of 
the wife or the nearest relatives, pledged to do so before¬ 
hand and hence on the death of the person fulfilled their 
pledge and in so doing showed their devotion to their 
master. 

The second point that is characteristically striking is 
that, with the exception of a single passage from the 
Atharva-Veda, the entire ancient Hindu literature, 
sacred and profane, has nothing to say in support of the 
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solf-inimolation oi* women. On the contrary, there is 
ample (n idence lhat goes against such a custom. The con- 
liMuporary literature, as we have scon, condemns it and 
terms it as a kind of suicide. This (dearly shows that 
the custom is foreigai to Indian soil, at least to Aiyan 
culture. It lias been adopted in Aryan society only at 
a very late period. India has been tlie victim oi the 
invader from age to age. Hordes of foreign races swept 
ON’cr th(^ nonlieru plains frequentb^ in its earlier days, 
and it is not improbable that some of these foreign races 
brought with them this new custom, which was absorbed 
into Aryan culture gradually. Among the foreign tribes 
wlio arc' near the outskirts of India are the Mongolian 
races, among whom a similar custom prevails even to¬ 
day. In Japan and the allied natioms, the custom still 
prevails under the name of Harihiri, in which a person 
commits suicide as a pledge of his devotion and faith¬ 
fulness to his master. The underlying motive of it is to 
join his mast(3r in the next world. 

However barbarous it may seem, the sanctity of the 
custom cannot be doubted for a moment. The faith, the 
devotion and the spirit of self-sacrifice underlying it are 
astounding. The Anumarana, as found in India in the 
11th and 12th centuries, is a variedly of this custom. 

The Hindu law-givers, when they adopted it in society, 
sanctioned it at first as an alternative course for a widow 
to follow. But gradually the virtue implied by the cus¬ 
tom seems to have appealed to their imagination, and we 
find them attaching to it an additional value of unlimited 
bliss in heaven. The verse of Barbara clearly indicates 
this change in the outlook. Later, however, the self- 
immolation is thought to give a power of redemption, 
i,e, a Sail or a woman who immolated herself could lift 
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lier ]ius])iin(l np from hell by viiTiie of her deed, and the 
-esehatoUr^'ical notion that rendered imperative the birth 
-of sons, ill the earliest litieratnre, determined the lot of a 
’widow now. It was adopted in society as the safeguard 
of a man for his life after death and was iinally pres¬ 
cribed as Hk' only patli to be followed by a widow. 

AVe thus s(‘e that the end of the later law-period is 
marked liy a complete change in the outlook on life, 
espi'cially on the life of a \voman. The influence of the 
reformatory movements, like Buddhism and Jainism, 
modifiofl to a groat extent the standai^d of life. The 
extreme ascetic tendency set up by Buddhism had its 
natural reaction on society, and it restricted to no small 
extent the fre^odom of women. The general cry was to 
shun and avoid them and their influence. This is evident 
in the later Buddhist literature, especially the Jatakas. 
They are in themselves interesting as specimens of 
Buddhist literature, but their foremost interest consists 
in the light they throw on the society* of their times 
througli the folklore with which they are imbued. So 
-eonsidered, they give us a vivid picture of the social life 
and customs of ancient India. 

The Jatakas, as we posseas them, belong to the second 
of the three great divisions of the Pali-Buddhist scrip¬ 
tures. The legends of the Jatakas,are based on the belief 
in the reJ)irtb of Buddha in successive ages and his 
redemption of mankind from sin. There are verses in 
all the Jatakas ; tliese verses are canonical, the prose 
portion being only a commentary, explaining how the 
verses came to be spoken. 

Jataka legends can be traced even to the canonical 
Pitakas : the Sukha-Vihara .Jataka and the TittirS Jataka 
..are found in the Culla Vagga and Kantivatta Jatakk. 
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Tile Sutta and Vina,ya Pitakas are generally admitted to 
be older than the Council of Ve-sali (380 B.C.). The 
shrines of Sahchl and Amaravati represent scenes sculp¬ 
tured in their carvings, and the carvings of Bharhut 
have the titles of several Jatakas (uigraved on thimi. 
This shows the extensive popularity of the stories. Tlieso 
bas-reliefs prove that these birtli-iegcnds were widely 
known in the 2nd ccntuiy B.C. and were then consider¬ 
ed as part of the sacred annals of religion. 

Tltese Jataka stories thus reflect and illustrate the ideas 
against which religion and law were contending in the' 
country. The 3 ^ betray a low opinion of women and seem 
to have been designed, to illustrate the w^ickcd nature of 
women. The i*igorous asceticism preached by Buddha: 
and his disciples affected to no small extent the position 
of w'omen in society. Women came to be considered as* 
the root of all evil, and' stories illustrating the snares of 
women and their untrustworthy character were devised 
as a means of warning men against their evil influence. 

We have in the Punnika Jataka a man making love to 
his daughter, in order to test her chastity.The Udan- 
chani Jataka describes how a young hermit was seduced 
by a girl.78 The faithfulness of a wife is often doubt¬ 
ed. The R^ha Jataka^^ describes how a Brahmin asks 
hts two paiTots to watch his wife’s conduct during Ins’ 
absence ; they note her misconduct and report it to the 
Brahmin on his return. The Buhata JMaka^<^ and the 
Kuila Paduma Jataka^i likewise describe the deceitful 
nature of women and their faithlessness. The former 
describes how” a wife foaled her husband, and she is thus 
' described : 

'Now his wife is no better than she should be, and 
inll of deceit/ 
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The latter describes how a wicked wife tried to mur¬ 
der her husband, bnt was discovered and brought to trial 
before the king, with her paramour. In the introduc¬ 
tion to the Jataka the master thus remarlcs about women : 

‘ Brother, womenkind are all ungrate lul and treacher¬ 
ous.’ The Gahapati Jataka^^^ describes the birth of 
Bodhisatta as a householder’s son, and how his wife, 
being unfaithful to him, tri(^d to trick him with the helir 
of the headman of the village, with whom she liad become* 
friendly. Bodhisatta discovers them and chastises them 
with severe punishment. 

The Culladhanuggaha Jataka®^ describes how a 
woman betrayed her husband to death and was deserted 
by her lover afterw-ards. The Sattubhasta Jataka®^ des- 
cribes how an old Brahmin was sent away by liis wife 
to beg, and finally her wickedness was exposed to him by 
a Brahmin preacher. The Samugga JatakaS^ relates, 
through the story of si demon, how the most scrupulous 
watchfulness on the part of the divinity could not help 
in keeping his wife virtuous. He swallows her and 
carries her in his belly, but discovers, at the end, her un¬ 
faithful nature. The Assaka Jataka^^i describes the con¬ 
sequences of the sins of a queen; in the next world after 
her death. The king who deeply loved her, was pining* 
away after her death. The sins of the queen were ex¬ 
posed to him through a dream, and he was assuaged of 
his grief for her. The Atthana Jataka^^ and the Samiddhi 
Jataka‘^'^ describe the attempts of women to seduce men. 
The Mahapaduma Jataka^^ describes how a queen 
tempted her stepson to sin. The Mahapalobhana Jataka5^(> 
describes the wiles of a woman and of her success in 
bringing about the fall of a prince. In the Kandina. 
Jataka®! Bodhisatta in the form of a fairy says, * In- 
10 
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famous, too, is the land which owns a woman’s sway and 
Tule, and infamous are the men who yield themselves to 
women’s dominion.’ And again : ‘ Cursed be the land 

where women rule supreme. And cursed the fool that 
bows to woman’s sway.’ 

In the introduction to the Asatamanta Jataka,^^ the 
Master, while at Jetavana, says to the Brother, ‘ Women, 
Brother, are lustful, profligate, vile and degraded. Why 
be passion-tossed for a vile woman V 

The Sussondi Jataka^s describes the unfaithfulness of 
‘Quoeii Sussondi to her husband as well as to her lover. 
The Gariida who was enamoured of tlie queen and candes 
her off from the palace by creating a magical storm, was 
'deceived by her. Then he repents and says : ‘ Though 
I dwelt in the abode of the Garudas, I failed to guard 
her safely. What is this wicked woman to me ?’ 

We thus find most of the Jataka stories highlight the 
wickedness and the vile nature of women. They serve as 
a clue to estimate the position of a woman in those times. 
Types of nobler womanhood are not wanting, but they 
.^re few, compared with the enormous number of refer¬ 
ences to the wickedness of women. 

Some of the Jatakas display a striking resemblance 
to stories in the Mahabliarata and Ramayana. The 
Kathahari Jataka, which has been traced by the Ceylon 
E.A.S. Journal, 1884, to the story of Dushyanta and 
:|§akuntala of the Mahabharata and to Kalidasa’s drama' 
•of the Lost Ring, betrays in the course of the narration 
the opinion about women) in those times. The king, after 
marrying a woman whom he met in a wood, gives her a 
ring, when leaving for his kingdom, and says : 

‘ If it be a girl, spend this ring on her fortune ; but, 
if it be a boy, bring the ring and the child to me/ 
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I Tlic child is born and grows up. One day he is 
I taunted by his friends at play-time with having ‘no 
I father/ apon which he comes to the mother and inquires 
I about his father. The mother takes the boy to the palace 
I -and presents him to the king, saying, ‘ This is your son, 
I rsire.^ The king knows that it is true, but, as he is 
I ^overcome by shame, he declines to recognise him, and 
I says : ‘ He is no son of mine/ The mother shows the 
I ;signet-ring, on which he says, ‘ Nor is this my signet 
f ring.' On hearing this she appeals to truth,, saying, 
I '‘Wherefore, if you be the father of my child, I pray that 
I he may stay in mid air ; but if not, may he fall to earth 
i and be killed.^ 

So saying, she seizes the Bodhisatta by the foot and 
throws him up into the air. 

The second is the narrative of the story of the Eama- 
[ yana. It occui^ in the Da&iratha Jataka’.^^ it com- 
i prises only a part of the Ramayana, set against a 
J Buddhist background. Here iSita appears as the sister of 
Rama. The whole story of Ravana^s stealing of Sita 
and the consequent struggles of Rama and Lakshmana 
to win her back, the faithful service of the monkeys and 
the narrative relating to it, is absent here. 

In all these stories, wherever a woman appears, the 
statements are harsh, and sometimes there are unkind 
reflections. 

The stories of the Jatakas thus give us an insight into 
the general attitude of the times. They give us a clue 
to account for the change in the attitude of the law¬ 
givers beginning with Manu, who are unsympathetic to 
women and do not entertain any good opinion of them. 
Hence it can safely be asserted that the later* law-codes 
were to a great extent influenced by Bpddhism. 
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CHAPTER V 


THE COMMENTARIES AND DIGESTS ON 
HINDU LAW 

The creative period of law codes was followed by the 
great age of commentaries and digests in the field of law. 
The new authors confined themselves to exploring and 
investigating the essence of Smrti and determining Smrti 
in theory and practice. The authors, instead of attempt¬ 
ing to frame new laws and codes, took their stand on 
tile injunctions of their predecessoi‘s and tried to deter¬ 
mine the scope of their application and fix their mean¬ 
ing according to the needs of their times. These com¬ 
mentaries thus form the basis of the various schools of 
law of modern times—the Banaras, Mithila, Bengal, 
Dravida, and Maliarashtra schools. 

The earliest^ of these commentaries is the Asahiiya 
Bhashya on the Narada Smrti, its date being later than 
the 5th century A.D. Other commentaries of consider¬ 
able importance are Medhatithi, Mitakshara, Vivada- 
chintamani, Viramitrodaya, Smrti-ChandrJka, MMha- 
viya, Sarasvativilasa, Vaijayanti, Balambhatta Nanda- 
pandita and the rest. 

As Manu was considered the highest authority on law,, 
a host of commentaries on his laws, evidently as ex¬ 
positions of the inner meaning of his rules, came to bo 
tvritten. Their main aim was to determine the scope of 
the application of the laws of Manu. The earliest of 
these commentaries is that of Medhatithi. Medhatithi 
was a South Indian, and he is qudted by such early 
South Indian authors as 'Vijnanesvara, who flourished in 
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the 12th eeiiinry, and Devannabhatta, an author of the 
13th century and Hcniadri, who belongs cither to the 
12th oj* 13th century. 1 Tlie earliest authors of the 
Bengal schooi, as dlmutavahana and Raghiinandana, do 
not refer to the writiiigs of Medliatithi, though they 
aljiKle to and quote from the other commentators of 
JVIanu. King Madanapala, a ruler of North India, pre¬ 
served the writings of Medliatithi. The influence of 
i^b'dJiatithi on Indian jurispmdenco must have been 
considerable i for the jnon^ recent works, beginning with 
the Mitakshara, nefer to the opinions of MedhMithi and 
Asaliaya Bliashya frequently. His date has been deter- 
jnin(‘d by scholars to be between the Sth and 9th cen¬ 
turies. 

The influence of Medliatithi on the development of 
Indian Law is evident in the subsequent commentaries 
on Manu, xnz., those of Dharanldluira, (lovindaraja and 
Kullukabhatta. Kullilka’s refei'cnices, too, prove that 
Medliatithi was an older authority than Bhojaraja. The 
work of Govindaraja is posterior to that of Bhojaraja 
and belongs to the vicinity of the 11th century. The 
Dayabhaga quotes Govindaraja's Manu-Tika, and Nara¬ 
yanans commentary has references to his works ; henoe 
he was prior to these writers. These books cannot be 
placed later than the 15tli century .2 
Narayana is a commentator from Western India, and 
is known for his Manvarthanibandha or Manvarthavivrti. 
He differs in many respects from his predecessors. 

Narayana is latej* than Govindai'aja, as he alludes to 
the works of the latter in his book. His dafe has been 
fixed as earlier than 1497 A.D.^ 

The Maiivartha-MuktSvali of Kulluka-Bhalta is the most 
renowned commentary on the Laws of Manu. He states 
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in liis preface that it was compiled at Benares, and that 
Bengal was his native coimtry. Raghimandana is the 
earliest of the Bengal group of commentators to quote 
Kulluka and Jimutavahana, and is belicv(id to })e prior 
to Raghunandana. There is, l>c‘sides, a K^mirian com- 
inentary ; Nandinl or Nandanacharya’s commentary is a 
valuable work, composed by a South Indian author. Thus 
a continuous series of commentaries on Manu have been 
produced from the 8th or 9th century. 

Next to Manu, the Smriti that engrossed the attention 
of the mediawa] law-givers is the Yajhavalkya Smriti. 
I’he famous commentary on his work is called Riju 
Mitakshara Tlka oi* lliju Sammitakshara or Pramitak- 
shara. ' This commentary on the Yajhavalkya Smriti 
was composed by the ascetic Vijhanesvara, of Kal- 
yanapura in the present Hyderabad States towards the 
end of the lltli or tlie beginning of the 12th century. He 
was a contemporary of King Vikramarka, 107d-1127 

Next in importance in the commentary of Mitakshara 
is that written by the Sllahara King Apai'arka or Apava- 
ditya.*'» He is said to have lived and reigned in the 12th 
<5entur>^ A.D., and is frequently referred to in tlr^ sub- 
.'sequent digests. The views of Apararka are in close 
agrec^rnent with those of Vijhanesvara. 

The Bengal school of writers agree on sevieral points 
with Apararka, and many instances of such agreement 
may be traced in Sulapani’s commentary on the Yajha- 
Talkya Smriti, called the Dipakalika. Raghunandana, 
who is supposed to have flourished in the 16th century* 
refers to this book. 

Wo next come to a North Indian writer, Visvesvara. 
He was patronised by King MadanapMa, wh6 1‘eigpetl at 
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Kaslitlia, to the north of Delhi, and is reputed for hi» 
Smrti-Kaumudi. He refers to himself as the author of 
another law-book, the MadanapS.rijata. King Madana^ 
pala s date is fixed by Colebrooke as the 14th century, by 
Dr. Burnell aa the 15th century, and by Rajkumar Sarva-^ 
dhikan as the 12th century. Pro lessor Jolly does not 
think the last of these dates to be correct, as ‘ VisvesAvara 
mentions among his soux*ces the Sniriti-Chandrika and 
Ilemudri’s digest Both these were composed in South 
India in the 13tli centuiy. Nandapandita is one of the 
modern writers who has made use of the writings of 
Visvesvara. Tradition describes him as bcung a Dharma- 
dliikan of Benares. Raghunandana (16th century) is. 
the earliest M^iter to mention Madanapala.'^ 

Among these commentaries, we have one written by a 
woman. It is the Balambhatta-Tika or Lakshmi-Vyakli- 
yana, said to have been composed by a lady called 
Lakshmi-DovT, her family name being Payagunde Prof. 
Aufreclit thinks that this is a composition of the 18th 
century. It refers to the Viramitrodaya, Nimayasindhu,. 
Vaijayainti, and other works of the 17th century. The 
genuineness of the authorship is open to question, as it is 
quite unusual for a woman to come to such prominence 
in a society where women were considered unfit for the 
study of the Vedas or the Smritis, and were placed on a 
par with the lowest in society, viz.y the Sudras. 

Nandapanditacommentary on the Vishnu Smriti— 
the Vaijayanti—^is of considerable importance. It was 
composed in 1622. The commentaries of MadhavachUrya 
OH Paraj^ra are also of some importance for their contri¬ 
bution to Indian Law. MadhavSicharya was the Prime 
dMKinster ^of King Bukka, of Vijayanagara in the Deccan, 
in the latter half of the 14lh'centarjr. 



(COMMENTARIES & DIGESTS ON HINDU LAW 


147 


The Cliaturvargachintamani of Hem^ri is one of the 
oldest South Indian digests. It was composed by the 
Prime Minister of MahMeva, King of Dowlatabad, and 
its period has been determined as belonging either to the 
end of the 12th century, or the beginning of the I3tli. 
In the Bengal school, the Dayabliaga of Jimutavaluina, 
the Prayaschittaviveka and the Uclvahatatva are the 
leading expositions on law. 

It is evident from the above that nearly all the ancient 
and authoritative commentaries and digests were com¬ 
posed in the Deccan. We have already seen that in the 
creative ijcriod of the Smritis some of the most authori¬ 
tative treatises were composed in South India. When 
the age of commentaries began, tlu^ cc^ntre of learning 
remained in the south, and the rise of powerful dynasties 
in South India favoured the spread of those books all 
over the country. Wc thus find that an unbroken tradi¬ 
tion continued in the south, whereas in the north, prob¬ 
ably owing to the pennanent establishment of Muslim 
lule, the study and progress of law was discouraged, and 
at last came to a standstill. After a time, with the 
revival of Hindu Law and culture, the books of the South 
came into prominence. As they alone carried traditional 
culture, they were considered authoritative and were 
made text books in many centres of learning. Prof. Jolly 
in a strikingly interesting passage describes the way in 
which the books of the Southern writers were carried to 
the North and to different parts of India, and gradually/ 
with lapse of time, gained an authoritative position ail 
over the country. The difference of the Bengal school 
from these authors can be accounted for only by the loss 
of many law-books which fonned a connecting link with 
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those .‘Ulthors. The; Dayabhaga refers to maDy such works 
whioh booiinic obsolete in later literature.^ 

The gradual spread of the influence of these authors 
is thus deseribcMi : ^ King Apararka’s commentary, which 
may have been brought into Ka^mlr by one of the ambas¬ 
sadors of Apararka, has nmiained there down to this 
day and is almost the only law-book used by the pandits 
ot‘ that country. When, in the 14th and 15th centuries, 
Visv(\svara of Kashtha, near Delhi, undertook, by order 
of his king Maxlanapfila, to set forth the doctrines of 
Hindu Law in tw^o learned Avorks, he began it by writ¬ 
ing a c(jmTneniary on the Mitaksluira. It is to the 
same King Madanaprda. that a li’aditional account attri¬ 
butes the merit of having recovered the lost commentary 
of Medhatithi. Its loss mny have been due to the raids 
of the Mohammedans, and the foreign country from which 
he recovered it may have been the Deccan. In the second 
half of the inth century, wdien Sankarabhatta, a member 
of th(» infliumtial family of the Bhattas of Benares, wrote 
his solutions of doubtful points (Dvaityanirnaya), he 
thought fit to decla.r(i expressly in the introduction to his 
work that lie would take the opinions of the southern 
writers for his guide {ddksJiindiyamate ^iJiitvd). The 
Ulitakshara was held in such high esteem in Benares that 
the native judges, previous to the establishment of Eng¬ 
lish tribunals in that place, asked the pandits in each 
case arising to consult the Mitakshara. Much the same 
custom aj^pears to prevail at the present day in adop* 
tion cases at least, in the native states of Rajaputana 
These commentaries discuss various social questions 
such as marriage, inheritance, adoption, limits of proper¬ 
ties, penances, and various similar problems concerning 
society and home ; but the two questions that engaged 
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the closest scrutiny of these commentators, and which 
have subsequently undergone considerable modification at 
tlieir hands, are those relating to Stridhana, or woman's 
right to prop(^rty, and inheritance. As regards the rites, 
ceremonies and scope of different kinds of marriages, 
they conform to the more authoritative law-givers ; the 
Grhya-Sutras, of eoui*se, continued to be the basis for 
domtistic rituals. No striking variation of any kind in 
rituals can be traced, except that they assert that all the 
lower forms of marriages must definitely observe the per¬ 
formance of the ordinary marriage ceremonies. One of 
the later Smrtikaras, viz., Devala, expresses the same opi¬ 
nion. He clearly states that the nuptial rite is indispens¬ 
able even in the cavSe of the last four kinds of marriages, 
i,e. the Gandharva and other lower forms. The ancient 
law-givers, however, do not seem to have shared this view. 

As to the selection of the bride, the signs by which 
the matchmakers were to be guided, and the various 
other details of the ceremonies, they agree with the inilcs 
laid down by the earlier Smrti writers. The Udvaha- 
tattva, however, points to one of the instances in which 
they deviated from the older writers. It states that a 
man who has married thrice, must, if the wive.s are 
living, marry a fourth time. It may probably be due to 
the inauspicious nature of the number three that this 
deviation occurred. A girl having the same name as her 
mother is not eligible for marriage, while the daughter 
of the preceptor could be married. A girl could be mar¬ 
ried into a family separated by tliree gotras from her 
father. These are clearly derivations from the older 
laws, and the last may have been adopted on the analog^’' 
of the law relating to cousin-marriage existing in South 
India especially: The younger brother can supersede the 
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elder only under certain circumstances, if the elder is an 
oil least, or has left the country, or lias taken orders, or 
is engaged in the practice of Yoga. The marriageable 
age of the girl is fixed as in the later Smritis. By violat¬ 
ing this law the father of the girl will incur sin analog¬ 
ous to that of killing a Brahmin. In this connection the 
author, while quoting the ancient authorities, mentions a 
strikingly interesting verse from the Mahabharata, which 
goes against all assumption of the existence or sanction 
of child-marriages by the earlier law-givers. 

‘ Trimsatvarskah shodmabdam bhdrydm vindeta nagni-^ 
kdm \ 

* One of thirty should marry a bride of sixteen.’ 

It throws light on two important points : (1) the mar¬ 
riageable age of a girl fixed in ancient law, and (2) the 
change in the meaning of the word Nagnika, which did 
not ,mean a child who did not learn to wear clothes as 
in later law-books. Side by side with this we have the 
injunction quoted by the same author from the Smrti- 
sara : ‘ Marriage above seven years is lawful for all 
castes 

The tw.o passages, occurring in the same context, show 
the great length of time that separated the two stages in 
society. 

Anotlnu* noteworthy change in the denotation of words 
is in the word Didhishu, The word can be traced even 
to the Rig-Veda, where it meant ‘a wooer.’ But here it 
designates an eldest daughter whose younger sister is 
married first. The gradual deviation and the restriction 
of the scope of certain other terms have been dealt with 
in the previous chapter. 

Coming next to the question of the law of partition 
and inheritance, we find two special schools being dew*. 
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loped in the commentaries on Mitakshara and Dayabhaga, 
the former more or less being authoritative all over India, 
:and the latter only in Bengal. 

JimMavahana gives more prominence to the actual 
usages of his times than to the letter of the written law, 
and thus differs from the ancient authoritative digests in 
some respects. Among the various points discussed by 
those digests, importance has been given to the right of 
maintenance of women. According to the rules laid down 
here, a claim to maintenance has been extended to ‘ mar¬ 
ried women who are not recognised as legitimate wives ^ 
This change in the scope of the rule was made to give 
effect to the older law, which made it compulsory on the 
part of men to mainta(in a widow, and to evade the 
modern law, according to which a sonless widow is 
recognised as an heir to her husband ^s property. 

All the witers of the Mitakshara school are in full 
^igreement with this principle of inheritance. The widows 
^nd daughters of a man who has no son can never claim 
more than a mere maintenance. The rules of the Smrtis 
regarding the rights of these and other women have been 
restricted by them accordingly, and the wives, mothers, 
:sisters, and the rest are eligible only for a share of the 
property. Where the heirs to the property of the deceas¬ 
ed choose to remain, undivided, all their female relations 
may claim a maintenance and nothing more. The Smrti- 
('handrika, too, shares the same view and asserts^i, on 
the strength of the Vedic text declaring the incapacity 
•of women to inherit, that a mother has the right to main¬ 
tenance only. The same author,i2 basing his views on 
A.pararka and others, explains literally the text of 
Tajfiavalkya^J^ which declares that in the cases where a 
father divides his property equally among his children,. 
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the married daughters have the right to inherit their 
share ; but in that case they shall not take the 
shan^ themselves, but hand it over to their husbands. 
The author of the Madanaratna and others share this 
opinion ; but the author of the Viramitrodaya^^ refutes 
the view of the author of Smrti-Chandrika with success. 
Ho. points out that the shares of the married daughters 
stiould be regarded as their Strldhkina. Both the Madha- 
vjya and the Vivadatandava are opposed to the view of 
the Smrti-Cliandrika. The followers of the Mitakshara, 
however, have generally adopted the other view of Yri;jha> 
vatkya. By this, a woman who already has her Strldhana 
can take only a part of the property equivalent to a 
son^s share.15 

Some of the works based on the Mitakshara give a 
place to a stepmother in the claim to a share of the 
property placing her on a par with the mother. But 
some others make a further distinction between step¬ 
mothers, i,e.y the stepmothers that have sons and. those 
that have none. The former can claim a son^s share, 
but the latter can have a maintenance only.i^ The 
Viramitrodajm,!'^ Vivadatandava, and Vaijayant! are 
adherents of the above rule, whereas Balambhatta and 
Mitra-Misra argue on the strength of the occurrence of 
the word Mdtd in the text of the Mitakshara that the 
stepmothers are included among ‘ mothers.’ 

There is difference of opinion in determining the fourth 
share of the property ordained for a daughter. The 
fourth share has been defined as a part of the property 
sufficient to meet the expenses of the marriage of the 
daughter. This view of the term does not meet with 
the approval of the Mitakshara and Medhatithi’s Manu- 
bhashya. 
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The other commentaries on Manu, the Mayuldia,^^ 
Viramitrodaya,!^ Vivadatajidava, Madanaparijata and 
Vaijayantl2o have opposed and combated this view. The 
Smriti Chandrika, probably in accord with Medhatithi^ 
declares that the fourth share can be taken by the 
daughter for the purpose of her wedding and for noth¬ 
ing else. She cannot claim it as inheritance. lienee it 
seems to bo a compromise reached by the author between 
these two extreme views. 

There is again a further discussion as to the meaning: 
and scope of this ^fourth share\ The term is ambigu¬ 
ous, and several explanations have been given ; it may 
mean ^ a part of the whole, a part of a son’s share, or ar. 
part of what a daughter would have taken, had she been 
a son,’ The commentators do not come to any definite 
conclusion on tliiis point, and leave it nebulous. 

The Bengal school, however, is more favourable ta 
women and declaims that they can claim a share in the- 
property in certain cases .21 

The extreme importance attached to a son, based on 
the eschatological idea of procuring the welfare of the* 
departed in the next world, has made the earlier law¬ 
givers accept as a member of society and family any 
kind of son, legitimate or illegitimate. A son thus became* 
indispensable, and we find the earlier law-givers classify¬ 
ing sons into twelve varieties. The later Smritis until 
Yajnavalkya, adhere to the opinion of their predecessors. 
But a further change is traceable at this period of his¬ 
tory. We find the law-givers increasing the number of 
sons who are adoptable and also defining the word used' 
for a son in accordance with the eschatology behind it. 
They thus define the term putra ‘ Because he saves hia 
father from the hell called * Put,^ therefore a male childfc 
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Is Put-tra i.e, protector from Put, a son by Svay- 

ij/nbliu JjimscU' ’. 2 - This definition ot‘ a son is found in 
the later ]aw>giA^ers, In some of the law-books, which 
have come down to us only through commentaries, we 
find fifteen kinds of sons adopted into society. Haradatta 
in his two commentaries on Gautama and Apastaiiiba, 
Visvesvara in his SubodhinT, and Nandapandita in his 
VaijayantT and Dattakamimaiiisa quote the following on 
the authority of an anonymous Smriti :— 

* The son of the body, the appointed daughter 
(Putrika), the son procreated with another man's wife 
(Bijin), tjie son of the wife, the son of the appointed 
•daughter (Putrika-putra), the son of a twice-married 
woman, the damsel s son, the son received with a preg¬ 
nant bride, the son of concealed birth, the son given, the 
son bought, the son self-given, the made or artificial son 
(Krtrima), tlie son cast off, and the son procreated any¬ 
where are fifleen classes of sons. In the order here enum¬ 
erated each following son shall exclude the son pixjceii- 
ing in order, as giver of the funeral ball of rice and par¬ 
taker of a share. Thus it has been generally ordained 
in the Smriths '.23 

The only Smriti that mentions the last kind of son is 
the Vishnu Smriti—Begotten in any other manner than 
the sons previously mentioned.’ 

One of the chief features of this law of inheritance is 
the recognition granted to a daughter as an heir to the 
property of her father. In the last chapter it has been 
-shown that according to certain law-givers of later times 
the only daughter of a man had the status of a son in 
the family. This can be tralced even to the Vedic times. 
The commentaries explain it more clearly. The Mitak- 
«hara,24 Maytikha^s and Sarai3vativilasa,26 Dattafcainl- 



COMMEOTAKIES A DIGESTS ON HINDU LAW 


155 


i]riamsa27 explain the word Putrika-putra in two ways, 
(1) Putrika considered as a son ; (2) the son of a 
Putrika. According to the first meaning, the Pntrika 
is the only daughter of a man, who has been charged by 
her father to perform the customary obsequies to him 
^ftcr his dealli and consequently to become his heir her- 
‘solf. She comes to be counted as a son and takes a high 
rank among the twelve sons, her place being second only 
to the son of the body. Vajsishtha places her third in 
the list of heirs. According to the second interpretation 
1 ‘utrika is a daughter who has been given in marriage 
by her father with the explicit condition that her son 
shall be his. It has been pointed out in the hist chapter 
that even some of the later law-givers r(der to the view 
tlint a Putrika belongs to lw,v father’s family even 
after her marriage ; for her son has to offer funeral obla¬ 
tions in the (lOtra of her father only. The reference 
found in the Rig-Veda is to the same effect. Sayaiia- 
<jharya, while explaining the passage according to the 
meaning traditionally handled down, records the same. 
Yaska, hi explaining the passage, states that a Putrika 
belongs to her father s family even after her marriage. 
Prof. Jolly gives, in an interesting passage, the evidence 
•obtained in support of the prevalence of the custom in 
Xasmir even in very recent times. The Rajatarahgini 
mentions cases where the only daughter wa^ installed as 
:a son, where even her name was changed into that of a 
fcoy, signifying the adoption. 

VWhen reading the Rajatarahgini, the well-known his¬ 
tory of K^mir, with a K^mlrian, he was told by the 
latter, that a certain Brahmana, still living in Srinagar 
thq time, had changed the name of his only child, a 
daughter, into the corresponding masculine form, in 
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order to obtain through, her the same religious advantages^ 
as if she had been a son. The historical instance of the 
same practice in the Kajataraiigim, by which the pandit's 
narrative of Princess KalyanadevI of Ganda, whose name- 
Wfis converted by her royal father into the male form 
Kalyanamalla, makes it certain that the custom of sub¬ 
stituting by means of a peculiar legal fiction female issue* 
for male, where the latter was wanting, is of considerable' 
antiquity in some parts of India '.28 

These references clearly point to a time when the* 
status of a son was given to an only daughter, and later 
that right Avas transferred to her son, as it became diffi¬ 
cult to get such daughters married. The absolute neces¬ 
sity of getting a son for the welfare of the next world 
barred such unions ; for by such a marriage the childrerr 
belonged to the family of their mother. 

We have observed in almost all the earlier Sniritis a 
close connection between funeral oblations and inherit¬ 
ance. In the commentaries we find the leading authori¬ 
ties barring women from the right of succevssion. The 
Bengal school,29 howiever, took a different view and 
allowed women to become heirs. This admission of 
women to succession, and the recognition of their right 
to inherit, especially in the case of a widow, destroyed 
the connection between inheritance and funeral oblationsr, 
as widows are not entitled to the performance of Sraddha. 

Balamhhatta-tika, or Lakshmidevl's commentary, con¬ 
tains some interesting points in this connection.80 ghe 
gives two lists of relatives, one consisting of the order 
of heirs and the other the order of the persons who can 
perform firaddha. These two lists differ. In the first 
the wife comes after the son, but in the second she cornea 
only after the brother, father and daughter's son. BffiaijDH 
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hliatta does not consider that the right to inhierih coin-* 
<jides with the duty of offering funeral oblations. She 
argues, in strong terms, against the assumption of such 
.a rule. She is, however, a writer of the 18th century. 

There are distinct differences of opinion between the 
Jlitaksharfi mid the Dayabhaga schools as to the right 
of inheritance of women. The J-)riyabhaga is for the 
recognition of women among even the remote heirs to a 
property. In this respect, however, Devannabhatta, 
Mitra-Misra and other writers of the Mitakshara school 
-agree with the author of the Dayabhaga. In the Smintis 
we find some avowing a woman s right to succession and 
the others opposing it. The law-givera who disapprove 
it have based their opinion, on two ancient texts, which 
declare the general incompetency of women to inherit. 
The Dayabhaga upholds these texts and argues that 
women other than those mentioned in the Smriti texts 
H?annot have a, claim to inheritance. Jimuvfihana, on 
the support of the Smrti texts, argues that the daughters, 
the widow, mother and paternal grandmother have a 
right of succession to the property of the paternal grand¬ 
father. The text of Yajnavalkya regarding succession^i 
agrees with the above staitement. By the term Gotraja, 
-occurring there, those ‘bom in the family’ are meant, and 
hence the female Sapindas are excluded, ajs they are not 
ibom in the family.32 The text of the Dayabhaga has 
(Gotraja, and, as it occurs in masculine singular form, 
“^it precludes absolutely the notion of any female Gotraja 
heing called to succession ’.33 Kulluka, Apararka and the 
Mithila writers follow the version of the Dayabhaga. 
VijnaneSvara adopts the plural form Gotmjd in his 
Hitakshara, and this has been adopted by the digests oi 
Bombay, Benares and South India.34 
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The Smriti-Chandrika35^ on the other hand, argues, oi> 
the strength of the above version, that, as the plural 
denotes both male and female, women can be included ; 
but Dovajxnabhatta clings to the old inteii^retation and 
says that, as the general incapacity of women to succes¬ 
sion has been declared by Smrti its(?1f, the passage of 
Yajnavalkya must relate only to men. 

Now, Cvmiing to the- dig(‘sts that allow women the right 
of succession, Mfldliava argues in the following 
manner :—' The Smriti text declaring the incapacity of 
wonum to inheiit relates really to their incapacity to take- 
part in the solemn Soma sacrifice, and hence the Sruti 
text does not bar the right of inheritance of a woman/ 
Tliis view has been adopted by Varadaraja,36 Madhava’a 
successor. Both MMhava and Varadaraja are terse in 
their views as to the remote relatives who can succeed to 
the property but they are favourable to the claims of the 
wives and the daughters. Tlic opinion of the Mayukha. 
is more favourable to the light of inheritance on the- 
part of women than any other standard digests. Tho 
Mitakshara gives a different interpretation of Gotrajet- 
and includes all the blood-relations who belong to tho 
same family (Ootra)—and this definition of the term, 
while including the wives, excludes the daughters of 
Ootrajas, because they are transferred into a different 
Ootra on maiTiage and marriage is imperative for a girl 
according to the law-givers. The daughters are included 
as Bandhus or relatives. ‘ That they are considered as: 
Bandhus under the Mitakshara is further evident from 
Vijnanesvarai's observations on the meaning oi SapwjUt 
in tlie chapter on marriage, and from the fact that he* 
does not say, like Jimutavahana, that Sapindaship, con- 
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sidered at the time of marriage, is not the same as the 
Sapindaship applicable in the Jaw of succession 

Tliis view of the Mitakshara has been contested on the* 
ground tliat it recognises tlie binding foi»ce of the texts, 
tliat dit^<iaalify women to inimrit, and this genei'al rule 
is evaded by tlie force of special rules ; for the Mitakshara,, 
though it does not quote the actual texts, recognises the 
authority of the Veda and of Baudhayfina. Neither does 
the Mayukha (piote the text, and Apararka, though 
ac(piaint(;d witli it, takes it only as an explanatoiy state¬ 
ment and not as a rule. In spite of tlieir great rover* 
enee for Sniti and Sinrti, it is to be found that the com¬ 
mentators ex])]ained away the old laws that were incom¬ 
patible with their system. Vijuanesvara, however, recog¬ 
nises the general capacity of women to inherit. The* 
texts38 quoted in support of exclusion from inhei'itanco 
are applicable to women as well as to men. 

Next to inheritance, the question that engaged tlie 
closest scrutiny of the commentators of this period i« the 
exact meaning and scope of Sindhd^a or property of 
women. The word can be traced as far back as Gautama, 
where it meant simply any property belonging to a 
woman. It is used in a general sense, and not to denote* 
any species of property belonging to women. Later, in 
Kantilya’s time, we have seen that it cam,o to designate 
a special kind of property. Then its scope did not ex¬ 
tend beyond Sulka, or the fee given to the bride at the* 
time of marriage. It was really a ‘ bdide-price', over 
which she had absolute authority. It probably came into 
vogue at a time when the purchase of brides at a price 
was quite usual, though later it fell into desuetude. In 
Kautilya’s work the Sulka was identical with Sirklhana, 
though in the later law cckies it is separated. Ahiong: 
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the later law-givers Vyasa and Katyayana mention a 
hi'idegroom who went abroad after having given 
Sulka and Stndhana to his future wife. Among the com¬ 
mentators dagaimatha3J> describes Stridhana thus :—^'The 
trifle which is received by a woman as the price or re¬ 
ward of household labour, of using household utensils, 
of keeping beasts of burden, of watching milch cattle, of 
preserving ornaments of dress, or of superintending ser¬ 
vants, is called her ^^perquisite’'.’ 

The Mad anaratna, Smrtiehandrika,40 Viramitrodaj’^a, 
Mayukha,4i SarasvatTvilasa^^ and Vaijayanti explain 
Sulka as the price paid by the bridegroom to the bride 
for the liousc^hold utensils, beasts of burden, etc. The 
Viramitrodaya states further that this is not given by 
the bridegroom in money, but in the form of' ornaments. 
Jjmiitavtlhana in his D^abhaga^^ and the other writers 
of the .BengaJ and Mithila schools (‘.^plan Sulka as being 
the bribe given by the workmen to a woman in order 
that she may use her influence with her husband in their 
favour. We thus find that the commentators disagreed 
as to the meaning of the term, and this may be due to 
the chaSige in the customs of the country from age to 
age. This was, however, not the meaning upheld by the 
Smrti writers. Sulka was distinctly a present from the 
.bridegroom to the bride. 

So, in the commentaries, $ulka and Stndhana meant 
‘different things. Among the later law-givers, Katyayana 
.gives a vivid description and definition of Stndhana. It 
is to be found that even in the days of Kautilya this 
: special property of woman—^known then by the name of 
Sulka—had special laws of inheritance, and these laws 
had developed to their perfection by the time of KatyS- 
jrana. Katyayana adheres to the opinions of his predecos- 
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sors, but adds to them the Saudayika, which is a compre¬ 
hensive term, including all gifts, before marriage or after 
it, from the husband or relations. It literally means ‘the 
gift of an affectionate kin.’ A woman has absolute right 
over this Saudayika property, whether it is movable or 
immovable, according to Katyayana, and so according to 
him Sirldhana is a synonym of Saudayika. Among the 
various kinds of Stridhana mentioned by the earlier law¬ 
givers, the scope of the Adhydvdhanika Stridhana farm¬ 
ed a point of dispute among the commentaries. The dif¬ 
ference is due to two different versions of a verse of 
Katyayana, one reading PiturgriMt and the other Pai- 
trikat. The former is the vei’sion of the Mitakshara^^ 
and the latter of the original. The latxi Dr. G. D. Baner- 
jee in his ‘Hindu Law of Marriage and Stridhana’ 
elaborately discussed the scope of this Adhydvdhanika 
Stridhana and showed how the different versions have 
materially affcKJted the scope of Stridhana, The reading 
of the Mitakshara is adopted by the Srnritichaudrika, 
Sarasvati vilasa, Mayukha, Madanapari j ata, Virainitro- 
daya, Vivadatandava, Vaijayanti, Balambhattatika and 
Aparairka’s commentary on Yajnavalkya. But the BengaH^* 
and Mithila schools have adopted th© ‘original reading. 
This difference in the reading of the texts ha^ affected 
Stridhana in the following manner : in the foimer case 
gifts to a woman at the bridal procession, by whomsoever 
made, whether relatives or strangers, come under the 
category of Stridhana, while according to the latter, it 
includes only gifts to a woman from tl^e family of her 

parents.-*7 

, We thus see that in the age of the commentaries the ^ 
word Stridhana, though it originally meant the entire 
property of woman, became an ambiguous term through.. 
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the close Scrutiny of the commentators and the variatioiiJ? 
of tlie texts. The Bengal school took their stand on the 
text of Katyfiyana and defined Str^ilDifina as that prop¬ 
erty of liers which a woman may give, sell or use inde¬ 
pendently of her husband’s control. Jliiiutavahana bor¬ 
rowed this definition of Strldhana from earlier connnen- 
tatoi*s, and he has based his theory on the texts of 
Apa]'ai*ka and the Smrti-Chandrika. 

According to the view of Vijnanesvara the term means 
simply ‘womans estate/ i.e, property of any description 
b('longing to a woman. In the earlier part of the Mitak- 
shara4« the tenn Strldhana is used with reference to the 
whole property of a woman, and Vijnanesvara considers 
the two texts of Yajnavalkya^'^ as supplementary. 
Kamalakara, in his Viviidatandava, in the section on 
Strldhana, adds, after quoting Yajnavalkya^s definition 
of Strldhana^ tJic following : fixs indicated by the use of 
the word Adi, acquisitions made by inheritance, purchase, 
aec(‘ptanec and so on arc also included in this definl- 
tion'.5^> Bfilambhatta censures the reading of the Eastern 
law-givers. Nandapandita, in his Vaijayanti, expressly 
includes all other acquisitions of a xvoman in the term 
ShldJiana, and, interestingly enough, he deduces this: 
doctrine from Vishnu’s definition of Strldhana and not 
from Yajnavalkya^s definition, though it agrees in subs¬ 
tance with that of Yajnavalkya, the only difference being 
in the substitution of Iti for Adya in the termination. 

Nandapandita, after explaining the first part of the 
verse, lexplairis Iti thus : ^ As indicated by the word Itiy. 
property receixed during the bridal procession, and pro- 
peity obtained by inheritance, purchase, partition, accept¬ 
ance, finding, as maintenance in the shape of ornaments 
m of gifts, etc., has also to be included. All thes^ 
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speciies of property together should be known to be 
Stridluina/ 

Visvesvara, one of the commentators on the Mitak- 
shara, quotes the text of Yajfiavalkya on HiYldhma, and 
says : * The word Adya refers to property acquired by 
spinning (Kartmcb), purchase, partition, seizure, finding 
a treasure, and other modes of acquisition/ Here the 
use of the word Kartana instead of Riktd is probably 
indicative of the difference of opinion. 

The greatest suppoil to Vijhanesvara^s theory comes 
from the commentary of Apararka. The reading oi 
Apararka agrees with that of Yajnavalkya. His 
reading contains chawa ", as in Yajnavalkya, the 
meaning of which was a bone of contention among tlie 
commentators ; for Jimiitavahana restricts the scope of 
Sirtdham by an inteipretation of this woM'. Apararka 
elucidates cliaiva thus :— 

‘ The particle Cha has the same meaning as Adi, etc. 
Therefore it can cover the other species of Stridham 
mentioned in the following text ; 

“ The wives shall obtain an equal share the mother 
also shall receive an equal share,the fourth part of 
their own share let the daughters divide the nuptial 
present of their mother.^® This and whatever else may 
become the property of a woman is denominated as 
woman's j^roperty by Manu and other ancient sages" 

Wo thus find Apararka coming to the same conclu¬ 
sion, though he bases his reasoning on a different text. 
The Mayukha divides Sindhaiva into two distinct classes : 
the Saudayika and the property other than Saudayika. 
The former is under the full control of the wife ; but 
the ipimovable property is subject to her husband's con- 
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trol in his lile-time. The Mayukha restricts her power 
over the property termed Adkivedanikddyam, 

The Viramitrodaya is in substantial agreement with 
the theory oi the Mayukha. The Vivadatandava is against 
the narrow views of the Bengal school, whereas the 
Smrtichandrika states that whatovei’ property is inherit* 
ed by the mother will be counted as the Adhyagnikii. 
The Dayabhaga, though giving absolute power to a 
woman over Sdrldhana does not enumerate the kinds of 
property, but only excludes certain kinds. Katyayana, 
however, definitely lists what kinds of property cannot 
be included in StHd^hana. The property acquired by a 
woman I)y mttchanical arts or given through affection by 
a stranger is to be excluded from Strldhana, The pro¬ 
perties given to a woman at ceilain times, under certain 
conditions, as ornaments to be woni on festive occasions, 
or with a. fraudulent design, e.g,^ in order to cheat copar¬ 
ceners of their share of certain property under pretence 
that it had been given to a daughter, are to be excluded 
from it, and he limits the amount of Strldhana, in that 
it should not exceed two thousand annas in value, and 
the immoval)le property cannot be included in it.^s This 
limitation of the amount of Strldhana is in substantial 
agreement with the views of Kautilya. 

Thus in almost all the commentaries a]P.d digests the 
word Strldhana came to be used in a restricted sense, 
and did not cover the entire property of a woman. The 
inherited property and the immovable property are not 
under her full dominion. The husband shares the right 
with her. The Mitakshara states clearly that the hus¬ 
band can use the Strldhana under certain circumstances. 
This notion was probably based and was developed on 
the texts of law codes avowing perpetual tutelage o£ 
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women. VijnanefivaTa states it clearly : ‘ Before marri¬ 
age the father shall restrain a woman from wickedness, 
and after it the husband, failing him the sons, and in her 
old age the said relatives being deficient, the distant kins¬ 
men ; on failure of any relatives, the king, according to 
the text. If both the husband's and father's races are 
extinct, let the king be the protector and guardian of 
a woman. Therefore women are not independent at any 
time ’,59 

But this right of a husband is limited only to Stn- 
dhana understood in its widest sense and not in the spe¬ 
cial sense of the term. 

We thus find in tliis age of commentaries and digests 
a new development in the status of women— viz. the 
recognition of their right over certain kinds of property. 
Whatever may be the nature and extent of this property, 
it is certain that women, as members of society, had the 
right over it, independent of their husbands ; and special 
laws of inheritance for this kind of property came to be 
framed. Outside legal literature the existence of this 
system can be traced even to Kautilya’s time. The earlier 
law-givers, though they mention the word Stridhma, do 
not define it as special property, but apply it to any¬ 
thing that a woman owns. There are special laws of 
inheritance framed for it in the ArthaSkstra. But in 
the Dharma Sutras it is not till we come to Manu that 
we meet with rules declaring the attempt of the guard¬ 
ians or relatives to appropriate StHdhema as punishable 
by law. 60 This absolute right over a certain kind of pro¬ 
perty avoided the right of a married woman over the 
property as a whole ; and rules declaring that a woman 
is not entitled to appropriate for herself funds belong-ng 
to the common family estate are framed. Raghavaninda 
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(‘Jueidates the purport of this rule by ikying tliht a 
wfunan shall have no dominion over any proparty except 
the t(‘xtiial Stndhana. 

Hence, with the institution of special property for 
women, its nature, extent and scope became a matter of 
dispute among the commentators ; and we find all the 
commentaries and digests launching out on this disput¬ 
able question with all their strength and vigour. 

Thus the age of the commentaries forms the point of 
conflux of the ancient law and the now. Politically, from 
the beginning of the 11th century, the country, specially 
Nortlnum India, cirnie under the sway of the Muslims. 
A new civilization with a different outlook upon life, 
especially regarding women, was knocking at the door 
of Hindu civilization. The tradition of learning came to 
a standstill in the north, and the centre of Vcdic culture, 
which was shifted to the south, even centuries before 
the Cliristian Era, developed there gradually under the 
fostering care of many powerful Hindu dynasties. Tlie 
conservative Hindu society clung all the more to the old 
laws to preserve itself from total destruction in face of 
the throat of a new foreign civilization. A tremendous 
attempt to adjust the old laws to the new times is to 
be seen ; and the commentators, at this juncture, had to 
twist the meaning of the old laws to make them effective 
in the new. Hence we find all the commentaries! and 
digests eontciiding in a scrupulous examination of terms, 
the scope of their application, their limitations, and on 
various such other details, which perhaps did not even 
strike the authors themselves when they framed the laws. 
Through the scrupulous scratiny of the commentators the 
simple law became complex and unintelligible. 

This prosaic period in legal literature can be described 
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as analogous to the Brahmanical period of the Vedic age. 
The prosaic period that followed the glorious creative 
period of thq Vedas saw tlie Brahmanas endeavouring to 
explain the Vedic texts, and developing ceremonies based 
on these texts. The growth of these ceremonies and 
their complexities is tremendous, when compared to the 
simple rituals of the Vedas themselves. Several schools 
sprang up in diiferent localities, which often indulged in 
bitter controversies on certain points of disagreement, 
oven on a trifling part of a ceremony. Innumerable in- 
atancef^ of such divergences and controversies can.be met 
within the Brahmanas themselves. Similarly in this 
prosaic period that followed the creative period of law 
codes, the commentators tried to evolve from the old laws 
a network of legal rules that could be suitable to the new 
developments. Hence we find them often differing in 
logard to the meaning and scope oi a single word in a 
verse. Though opinions diverged, they reverted to a 
common source. As the Rig-Veda was to the Brahmanas, 
so was the MTtakshara to these commentaries and digests. 
The Bengal school of commentaries and digests stands 
in the same relation to the main schools of digests 
as the Atharva-Veda did to the Rig-Veda in the Vedic 
period. 

While the Mitakshara is adopted in all parts of India 
as authoritative, the Dayabhaga and other commentaries 
of the Bengal school reverted to an older source, viz, 
Katyayana and Yajnavalkya, though instances of their 
agreement with the Mitakshara law are not wanting. The 
connecting link between the Mitakshara and Dayabhaga 
law, as Prof. Jolly has pointed out, has been lost; and, 
when the commentators of Bengal wrote their expositions 
of the texts, they often protested against the Mitakshara 
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Law, though they conformed to the injunctions of Yajfuk- 
valkya and Katyayana, and in course of time proved 
themselves formidable rivals to the Benares school. 

The South maintained an unbroken tradition of Vedie 
culture, and hence the books and commentaries of the 
South came to be considered as the most authoritative 
treatises and were accordingly adopted all over India. 

The position of woman, as gathered from these com¬ 
mentaries, is pitiable. Many of the older institutions^ 
giving woman greater freedom in society, are now abol¬ 
ished ; and in their place child-marriage, polygamy, Sati 
rite, seclusion of women and such customs that helped 
to stagnate the life of a woman came into force. She had, 
however, some right over the Strldhana; but we find 
the commentators trying to restrict its value as far as: 
they possibly could. Katyayana limits a woman^s pro¬ 
perty to 2,000 annas only. 

Finally, it can safely be asserted that, though the com¬ 
mentators claimed to base their rules and laws on the 
Sniti, and maintained that their expositions were in 
accordance with the Vedie injunctions, we can clearly see 
how much they diverged from the old texts and laws. The 
woman of the age of the commentaries is the product of 
a mixed civilization, in which the Aryan, the Semitic, 
the Mongolian and the Dravidian cultures are blended 
together. 
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ESPEIT DES LOIS 

It may now be asked at the end of our survey, what was 
the spirit of the laws ? Were they meant to crush woman¬ 
hood to nothingness or were they framed to give greater 
protection and safety to woman in the changing times 
The motive justifies the end : to commit murder is a 
crime, but when it is done for self-defence or to save aii 
unfortunate innocent victim, it amounts to a virtue. 

True it is that anyone who has witnessed the patlietic 
condition of women in India at- the da^vn of British rule 
cannot but be shocked at it : the enforced child-marriages, 
the exposure of female children, putting to death female 
children by throwing them at the junction of the Ganges 
and the sea, the violence used to make women follow the 
Sati rite and thus end their miserable existence, the 
shameful treatment accorded to a widow, the famous 
hdinism which made marriage a profession rather than 
isx sacrament, made woman not only an object of pity biit 
many a woman sighed in the secret recess of her heail; 
and wished that she had never been born a woman in this 
unfortunate country. 

But were the laws to blame for this state of affairs or 
the customs of the time ? The later commentators while 
•aanctioning a particular custom peculiar to their age, 
used all the force of their argument and ingenuity of 
^scholarship in reconciling the new with the old. They 
had always to revert to the Vedas and even modify the 
Words of the sacred texts for enforcing the new law. A 
•glaring instance is the Sati rite. When this was sane- 
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tinned by law the authors got the highest sanction of the* 
Rig-Veda (X. 18), the only hymn which describes the 
disposal of the dead. Kaogi lias clearly mentioned how 
it happened : The well-known custom of burning of 
widows for tlionsands of years domand(‘d by the Brah¬ 
mins—is nowhere evidenced in the Rig-Veda ; only by 
palpable falsification of a hymn has the existence of the 
custom been forcibly put into the texts which, on the 
contrary, prove directly the opposite—the return of the 
widow from tier husband's corpse into a happy life and 
her re-marriage’\^ This is just an example of the gross 
injustice done to our traditional and authoritetive texts V 
It must not be forgotten that the authors of later* 
Smritis and commentaries were not entirely responsible* 
for the new changes. Times changed and with it the 
i>c*quirem(mts of society. The fifth century B.C. saw the 
birth of Buddhism wliich influenced the laws of the time 
to some extent. The equality of status and, the freedom 
given to a woman demoralised the general condition of 
society as we find it pictured in the Jatakas. Hence 
Apastamba and others of his time had to make more 
rigorous laws for women. During the early centuries of* 
the Christian Era hordes of foreign tribes poured into 
India through the North-western gates and to give* 
greater protection to women from the foreigners, still 
more rigorous laws were framed and a woman was placed 
under the protection of man in all the stages of her life. 
Laws had to be revised ; ordeals by fire which are immor¬ 
talised in the Ramayana to prove the purity of a person 
were first codified in the Vishnu and Narada Smritis^ 
asc-Tibed to the fourth century A.D. 

The tenth and eleventh centuries saw the advent and 
later the firm establishment of Muhammadans in this* 
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^country. When Hindu culture came into clash with a 
^culture far different from its own, the leaders of society 
began to frame rules and laws to safeguard their interest 
—specially the position of women. Rigorous restrictions 
were imposed on them. But even while restricting the 
freedom, the law-givers did not forget to make provision 
to welcome the abducted women back to their homes ! 

We find at this stage child-marriage firmly enfoi‘ced. 
The death of a widow was preferred to her falling into 
evil hands. Hence self-immolation of a widow was en¬ 
joined by the law codes giving the unfortunate victim 
the hope of heavenly bliss. Such and several other cus¬ 
toms were introduced which curbed the freedom of Woman 
to a very large extent. This was done perhaps to Save 
her from the foreigners and to preserve the purity of 
the race. 

The commentators, to justify the changes in the secular 
law, had to revert to the old ones and reconcile their 
arguments with the spirit of the old texts. It is these 
texts that show the true spirit of Hindu Law. These 
codes, in some aspects, have been so catholic and humani¬ 
tarian tha.t the laws found, cover the entire gamut of 
human needs. Eleven types of marriages are admitted 
as legal ; in sanctioning them no type of love is lost sight 
•of, but it must be solemnised by sacrament. The rites 
and ceremonies concerning them show that they are clear¬ 
ly meant for adults. 

Thirteen types of children are admitted into society, 
wiping out the word * illegitimacy ’ from the fold of 
society : these are (1) the son of a legitimate wife; (2) 
the son of a man by another’s wife; (3) the adopted son; 
(4) one whom a man makes his son * (5) son bom sec- 
rntly; (6) son casit off by parents and taken as a child 
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by another; (7) son of a maiden; (8) son of. a preg¬ 
nant bride ; (9) son bought with money ; (10) sou of a 
twice-married woman; (11) one who gives himself to a- 
Btranger as son when abandoned by parents ; (12) son of 
a Sudra woman married to a Brahmana ; (13) son born 
of lust. Even the commentaries and digests mention 
these. 

Both Anuloma and Pratiloma marriages are permitted. 
Even inter-racial marriages arc nor. banned but welcom¬ 
ed. All the earlier codes sanction in clear tenns that a 
man of a higher caste can marry a woman of the lower 
caste ; and Gautama^* and Vasishtha sanction also the 
reverse. Children bom in the regular order of wives 
of the next, second or third lower castes, become Savaras, 
Ambhashtas, Ugras, Nishadas, Daushyantas or ParaSavas 
and children bom in the inverted order of wives of higher 
caste become Sutas, Magadhas, Ayognas, Kshattris, Vaide- 
hakas or Chandalas’^ Wo have epigraphical evidence on 
all the three types of Anuloma, Fratiloma and inter-radal 
inarriages, 

Inscriptional Evidence of AnvJhma marriages 

The Poona Plate of Prabhavati Gupta^ is a clear 
example. Prabhavati Devi was the daughter of Chandra 
Gupta II of the Imperial Gupta dynasty, who were not 
Brahmins. She was married to King Rudraseiia TI, a 
Valcataka king. The Vakatakas were Brahmins, their 
gotra being Vishnu Vriddha.s 

Virupadevi. daughter of Bukka I, king of Vijaya* 
nagara (12681298 A.D.) was married to Brahma or 
Bomanna Odeya, a Brahmin. He was protege of the 
Vijayanagara kings.^ 

The Ghatotkacha Cave Inscription^ speaks of Soma, 
the Brahmana ancestor of Hastibhoja, minister of 
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Vafetaka King Devasena as having wives of both Brah>- 
mana and Kshatriya castes. 

The Mandasor Inscription of Yasovardhana and 
Vishnuvardhaiia whose date is 589 of Malava Era^ des¬ 
cribes Ravikirti, the Brahmana ancestor of Daksha as 
having married Bhanu Gupta evident!}^ of a Kshatriya 
caste. 

The Jodhpur Inscription of the Pratihara King Banka 
dated S94 of Vikra;ma Era^ shows that the ancestor of 
the Pratiliara rulers was a Brahmana wlio had both a 
Brahmana and a Kshatriya wife. The later Pratihara 
kings were the descendants of the latter. 

, The Tipperah Copper-plate grant of Lokanath dated 
tlie forty-fourth year, probably of the Harsha Era, i.e,, 
about 650 A.D.^^, says that his ancestors were Brahmins 
and belonged to Bharadwaja gotra (P. 306). Lokanath’s 
maternal grandfather Kesava is described as a ParaSava, 
while Kesava’s father was a Brahmin. So Kesava’s 
father, a Brahmin mamed a Sudra woman. 

Among the earliest literature, we have in Rig-Veda.^ a 
reference to the marriage of the Sage Syavaiiva to the 
daughter of King Rathviti Darbhya. The Satapatha 
Brahmanaio describes the story of the marriage of the- 
old Sage Chyavana, a Bliargava or Ahgirasa and 
Sukanya daughter of King Saryata. 

Gautama declaredii; ^‘children bom in the regular order 
of wives of the next, second or third lower castes become 
Savamas, Ambhashthas, Ugi’as, Nishadas, Daushyantas 
or ParaSavas.^' Hence the Parasava is the offspring of a 
Brahmana from a Sudra wife.i^ Among those unfit to 
dine at a Sraddha, Gautamais mentions a Bralmxana; 
.who has married a Sudra wife. Narada places a Para»- 
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sava son hijjrher than Nishada (son of a Kshatriya hus< 
hand from a Sudra wife.)^^ 

Pratiloma 7narriage, 

The Tala^^imda Pillar Inscription ot* Kaknstha- 
\armani5 can be taken as an example of Pratiloma 
luarriage. 

Kaknsthavai'man belonged to Kadamba family who 
wero Brahmins. Mayurasarma, the founder of the 
Kadamba family, went with his preceptor to Kanchipura, 
where he joined the Pallavas and exchanged the sword 
for learning. Kakusthavannan, the fourth from thj& 
founder gave his daughters in marriage to the Guptas 
and other kings who were evidently Kshatriyas. Here is 
an example where women descending from Brahmin 
ancestors married Kshatriyas without the censure or 
ban of society. 

Inter-racial marriages 

The Atpur Inscription of Sakti-Kumaral^ dated 
Saihvat 1034 (977 A.D.) mentions (Juhadatta, a Brahmin 
from Anandapura, as the founder of the Ouhila dviiasty. 
In his family was born Bhatripatta, son of Khomana, who 
married a Eashtrakuta princess. Their son Allata mar¬ 
ried a Hana named Hariyadevi. The Jabbal- 

porc Cox'»i>er-plate Inscription of Yasahl^a^^adeva df 
the Kalachuri dynasty of Chedi^^ describes Yasahlrarna- 
deva as the son of King Karnadeva and Avalladevi, a 
Huna princess. 

The eighth and ninth centuries have evidenced many 
such marriages though they came to be banned later, that 
is, soon after the thirteenth century. 

In the laws of marriage goira played a verj^ important 
part. Laws were emphatically against the union Of 
parties belonging to the same gt>tra. Bnt law-giTelfs 
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shifted their ground and though later Smritis declare 
that a woman ‘ separates from her gotra with the seventh 
step' of the Saptapadi ceremony, the earlier law-codes do 
not furnish any substantial evidence to corroborate the 
truth of the statement. 

The meaning of tlie word 'goM changed from age to 
age. In the Rig-Veda it signified ‘ herd of cows' or cloud 
or mountain or a group of assembled persons. The 
Taiidya Bi‘[ihmana gives to gotra the modern sense of 
ancestry. Ev(ui in the Upanishads it is doubtful if the 
scope of the word covered marital relations. The pre¬ 
sent meaning of got^Yi is that ‘he is the offspring of a 
Rishi or family of Rishis', Baudhayana mentions seven 
Rishis—Visvamitra., Bharadwaja, Jarnadagni, Gautama, 
Atri, Vasishtha, Kasyapa. The descendants of these 
seven Rishis constituted themselvtis into different gotras. 

Among the later law-givers, Mann does not lay emphasis 
on gotra but stresses Sapiroda relationship in marital rela¬ 
tions. Yajfiavalkya agrees with Manu. The original text 
of Manu on which the atithor of Mit^hara bases his 
argument does not mention the prohibition of sagoira 
inairiages but lays special stress on Sapi^^, rdatiojn 
But it is to be seen that under the guise of custom oi’ 
usage, maiTiagos contracted within the same Sapinda 
relationship are considered valid in some parts of India. 

In regard to property and inheritance the status of 
woman in India was far sui)erior to tliat of her 
in any other countiy of that age. A woman was entitled 
to separate property on which she had absolute power. 
It is called Stridhana, This was sanctioned by the 
earliest of the law-givers, though the later commentators 
divided it into different categories. Vijnanefivara hoses 
his exposition on this point on a verse of TajfiaBalkyit 
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(II. 148) aird explains it to include the property which 
a woman got by inheritance, purchase, partition, seizure* 
and finding. He hm thus widened its scope to cover the 
etymological meaning of the word and reconciles with 
Manu by saying that the six-fold classification of Stri- 
dhana by Manu was merely illustrative and not exhaust^ 
ive. 

A daugliter is not left out in the Laws of Inheritance. 
Both Manu and Brihaspati say : ‘"As is self, so is a son,, 
and <a daughter is equal to a son ; how then,, when one^s^ 
self is living in the form of one^s daughter, can anyone 
else take the wealth f' 

Here the equality of son and daughter is conceded. The 
right to perform the Sraddha and offer oblations to the 
deceased and to take his wealth, go hand in hand in Ilindu 
Law. Manu says, Let one offer Pindas and take his 
wealth/’ - 

According to the* Vedic notion, a Purusha or person 
consisted of a man, his wife and progeny. Brihaspati 
asserts ; “In Vedas, Smritis, and practice of people, a 
Wife is considered by wise men as half the body of her 
husband, shcfiing equally the fruits of his good deeds and 
misdeeds. Half-body of his, which is not dead, lives. 
How then can anyone else obtain his wealth when half of 
his body survives Here we might mention the welL 
known story of the brigand Ratnakara, who later turned 
inth Vahniki. the author of the Bamayana. The story 
illustrates that nobody—not even the wife will share the 
.sins nf a man. This clearly goes against the injunctions 
of law which make a wife equal sharer of the fruits of 
the deeds and misdeeds of her husband. 

A father assured a comfortable position in life for his 
daughter by means of marriage. Sometimes’ he had “to* 
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spend beyond his means, even incur debts. The daughter 
looked upon her father’s family as her mainstay for sup¬ 
port in case of any distress specially when her marriage 
proved to be miserable and unhappy. 

Even in a joint family an unmarried daughter is not 
unprovided for—the author of Mitaksliara gives her due 
share.IS The verse is so interpreted as to make the 
daughter get to the extent of one-fourth share of what 
she would have had, had she been a son. The author 
emphatically declares that this is not a provision for 
marriage but a right to share in the heritage. In the 
Law of Inheritance, a daughter occupies a very high 
plaoe in the order of succession, coming immediately after 
a son and a grandson. The sense of justice shown by the 
Hindu law-givers by allotting such a high place to a 
wife and daughter in order of succession, when perhaps, 
in every other legal system of the time, women were 
totally excluded, is praiseworthy. 

Divorce is allowed on easy terms under certain circum¬ 
stances. Kautilya and Parasara mention these. A woman 
is allowed to re-marry in case of five calamities. In a 
joint Hindu family a widow—^wlien her husband is sepa¬ 
rate-can always adopt without the authority of her hus¬ 
band and without the consent of the Sapindas of the 
family unless she has been expressly prohibited by her 
husband from doing so. 

Joint family system is a peculiarity of Hindu Law 
codes. It consists of persons descended from a common 
ancestor, related to each other through the male line. This 
system has no prototype! in any other system of law. The 
basic principle is that a joint family is united not only 
in estate but in food and worship. 

The earliest Shastras do not envisage a joint family. 
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Oantama advocates tlie division of the property after the 
fatlicr’s death.Apastamba ordains partition of pro* 
pcrty even in the lather^s life-time. 

Joint family system as described in, Dayabhaga com¬ 
bines the benefits of union with the advantages of self- 
determination, Here the father has absolute powei’s, un¬ 
hampered by sons and the coparceners are unhampered 
among themselves. Here each member is at liberty to 
alienate liis share by sale, mortgage or gift. Women are 
as much coparceiiei's as men. They are not dependent 
when their husbands die. They are still coparceners in 
their own rights and cfin claim actual partition from 
tlieir ]iusband\s brothers. 

Tlio concept of joint family under Dayabhaga is far 
superior to that of Mitaksham. 

In the range of adoption, Hindu Law does not leave 
out a daughter. A daughter can be adopted. Nanda- 
pcindita, though conservative in other respects, has plead¬ 
ed in his commentary for permitting the adoption of a 
daugliter and his vieAvs have the weighty support of 
sacred texts. 

At tiic beginning of British rule in India, it wasi seen 
Llmt most of the ancient laws were forgotten and custom 
pj'evailed, and so reform laws were passed from time to 
time to suit the conditions. 

In 1850 an Act wjis passed known as the Caste Dis¬ 
abilities Removal Act XXI of 1850. This removed the 
difficulties arising out of caste. Six yea re later in 1850 
the Hindu Widows' Remarriage Act XV of 1856 was 
passed which enabled widows to niarry^ again. This gave 
a severe shock to the then conservative Hindu society. In 
1872, the Special Marriage Act III of 1872 was passed 
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which enabled oiie to marry out of her own caste and 
also without any reference to the gotm relation. 

Jn 1937, the Hindu Wonien^s Rights to Property Act 
\\i}s passed. This affected the views of Mitakshara relat¬ 
ing to woman’s right of inheritance. 

Thereafter a committee was appointed by the Govem- 
riieiit of India on January 25, 1941, to examine the said 
Act and to amend the Act so as to (1) resolve the doiibis 
felt as to the construction of the Act and (2) also to 
clarify the nature of the right conferred upon the widow; 
and (3) to remove any injustice that may have .been done 
by the Act to the daughter. 

They were also asked to examine and advise on the 
Hindu Law of Inheritance (Amendment) Bill as well as 
the Hindu Women’s Rights to separate Residence and 
Maintenance Bill.t 

Oh June 19, 1941, the committee submitted their 
report and contended that piecemeal legislation will not 
be beneficial to society. The time had now come, averred 
the committee, to attempt a codification of Hindu Law ; 
but that it should be taken up one by one, first the Law 
of Succession, then the Law of Mandage and so on. 

Accordingly, two bills prepared by the Government of 
India were published on May 30, 1942. On the recom¬ 
mendations of the Joint Committee, the Government of 
India appointed a committee for drafting the Hindu 
Code. The committee consisted of Dr. Dwaraka Nath 
Mitter, Principal J. R. Gharpure and Mr. T. R. Venkata- 
rama Sastri, with Mr. Justice B. N. Ran as its chainnan. 
They toured the country ; a questionnaire was issued, a 
large number of persons were examined and then the 


t Bombay Law Reporter Vol. 53, p. 92. 
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report was finalised on February 21, 1947. A draft of 
the bill to amend and codify certain sections of Hindu 
Law was also submitted. The Select Committee examin¬ 
ed these and reported on August 12, 1948. The labour 
of all these committees blossomed into the present Hindu 
Code. The Hon’ble Dr. Ambedkar held a conference for 
discussing the provisions of the code ; amendments were 
suggested after duo discussion. The bill, as amended, was 
placed before the Parliament for its apx^roval. 

Bi’oadly speaking, the code! consists of nine parts with 
7 schedules. The provisions contained in the code are 
distributed into 139 sections. The subjects relate to mar¬ 
riage, divorce, adoption, minority, guardianship, joint 
family property, women’s property, succession and main- 
•tenance. The important feature of the code is that S. 2 
of Part I applies to all Hindus including the members 
of Brahmo and Prarthana Samajs, the Arya Samaj as 
well as Buddhists, Jains and Sikhs. No distinction of 
caste or creed is made here. 

Part II, Gh. I, deals with marriage : here two kinds 
of marriages are mentioned^—the sacramental and the 
civil. In the former, marriage must be monogamous and 
the bride and bridicgroom must complete fourteen and 
eighteen years respectively. Civil marriage is in the 
fom of a contract. Objection can be raised to a pro^ 
posed marriage : a certificate of marriage is ajn essential 
feature of a civil marriage. Sacramental marriages can 
be registered if the parties so desire. 

The i)rohibition against Sapinda marriage is retained 
both in the sacramental and civil marriages. The latter 
are treated as contracts. 


t The Bombay Law Reporter .Vol. 53, p* 94. 
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Fart II, Ch. II deals with voidable marriages^ and 
S. 30 of the same deals with dissolution of marriage on 
:sj)eeial grounds, whether it is solemnised before or after 
the commencement of the code. 

Th(i grounds on which marriage can be dissolved :t 

(1) Impotency of either x)arty at the time of marriage 

and if it continues. 

(2) The husband keeping a concubine or the wife be¬ 

coming a concubine of any other man. 

(3) If one of tlte parties changes his or her religion, 

(4) If either party is of unsound mind and continu¬ 

ously under treatment for a period of five years. 

(5) If either party is mitering from a virulent form 

of lunacy. 

Part II, Ch. Ill discusses rules to restore conjugal 
fights. . . ■ , 

Judicial separation can be granted on the fflowing 
^grounds ;— 

(1) Desertion for at least two years., . 

(2) If one party is so cruel that it is not sfafe foy the 

other to live with him or her.- 

<3) In case of incurable venereal (iisease. . 

(4) If one party suffers from leprosy.; 

(5) If one has been habitually of unsound mind since 

the date of marriage. 

(6) If one is not faithfuL 

In the above circumstance, judicial separation is 
^granted. 

Part lit, Sec. 52 (3) deals with: adoption. See. 54 
insists on the consent of the wife to the adoption of a 
non by the husband. .r: ^ j 


Bombay Law Reporter Vol S8, ‘The Hindu dode. 
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See. 61 tenninates the widow's jKmoT to adopt and 
Siib-Soc. (2) declares that a widow's right to adopt shall 
hot revive after it has once been terminated. If a widow 
in a family survives her son, grandson or great-grand- 
sciii or anyone of them, she cannot eoiitiiiue the line by 
an adoption. Adoption of a daughter is not provided 
for. 

As for the adoptee, he must be a Hindu, not married,, 
not already adopted and be below fifteen years. 

Part V deals with joint family i)roperty. Thei sec¬ 
tion says ; ‘‘On and after the commencement of this code^ 
ho i4ght to claim any interest ii\ any i^roperly of an 
ancestor during his life-time, wdiich is founded on the* 
mere fact that the claimant was born in the family of 
the ancestor, shall be recognised in any court.^' 

This abolishes the right by birth to any property of 
the family. S. 90-C mentions the change made in the 
Mitaksliara coparcenary : the sub-section of this section 
states that when a coparcener dies, his widow and 
daughter shall have share in the property; in the case 
of the widow an interest equal to that of the son, in the 
cas(3 of an unmarried daughter an interest equal to one 
half of that of the son, and in the case of a married 
daughter, one quarter of that of the son. 

Here the basic principle of joint tenancy as under¬ 
stood by Milakshara is abolished. 

Part VI deals ivith woman's property. S. 91 (1) says 
tliat any property acquired by a woman after the com- 
mencement of this code shall be her absolute property. 
Sw. 93 says that dowry given on the occasion or as a 
condition of or as a consideration for marriage shall be 
the property of the woman whose marriage has been 
solemnised. 
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Part VII deals with succession. 

- Chapter I deals with general provision in succession 
and Chapter II with the question of ^intestate succession 
to the property of a Hindu male, a Hindu woman and 
a hermit.^ 

Here Sec. 117 declares that ‘ an unchaste wife shall be 
disqualified from succeeding to her husband but insists 
that the right of the widow to succeed to her husband 
shall not be questioned on the ground of unchastity/ 

Part VIII deals with maintenance. 

Part IX provides the power to make imles to carry out 
the objects of the code. 

Schedules I and II deal with the ‘ Acts amended and 
repealed respectively ^ and Schedule III gives the ‘statu¬ 
tory form of notice of marriage/ Schedule IV sets out 
the statutory form of declaration to be made by the 
bridegroom and bride, who propose to contract a civil 
marriage, t 

Schedule V gives the form of the registrar's certificate 
of such a marriage. 

Schedule VI gives the form of the registrar’s certifi¬ 
cate of a sacramental marriage. 

Schedule VII indicates the preferential heir. 

From the above survey it can be concluded that the 
new code would bring about four important changes : 

(1) It provides for a judicial separation and dissolu¬ 

tion in the case of a Hindu marriage. 

(2) It abolishes the right by birth or survivorship and 

of joint tenancy as understood by Mitakshanl 

Law. 

J Bombay Law Reporter Vol. 63, p. 97, 

13 
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(o) It gives a definite share to the daughter in the 
estate of her father though the quantum of this share 
is r<?duced. 

(4) It. makes the estate of woman absolute. 

Now the question may be asked : are these really new 
changes brought about by the Code or did they exist in 
ancient Jaws ? liegarding divorce and judicial separa¬ 
tion similar provisions are found in Parasara who says:— 

'' If the husband be missing or dead or has retired from 
the world, or is impotent, or degraded, in these five cala¬ 
mities a woman may take another husband.’’ Devala 
argues: 

'' A husband may be forsaken by his wife if he be an 
abandoned sinner or a heretical mendicant or impotent, 
or degraded or afflicted with pthysis or if he has bebn 
long absent in a foreign country.” 

He continues : “ Whether such a husband be alive or 
dead, his wife can take another lord, for the sake of 
obtaining progeny.” 

He remarks further : Eight years let a woman of 

the divija caste wait for her absent lord, or four years 
if she has borne no children ; after these periods she may 
unite herself to another man.” For a Kshatriya woman 
the period is six years or three years ; for a woman of 
Vai^ya caste the period is four or two years ; for a 
Sddra woman no period is prescribed. 

Manu and Yajhavalkya do not support the above. 
They emphasise the sacramental character of marriage 
and provide rules for the suppression of the wife in case 
she outsteps the path of virtue and obedience to her lord 
but they both provide for the maintenance of a wife even 
when she outsteps the bounds. 

Manu says : “ She who is averse to her husband, mad 
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or a deadly sinner or a eunuch or without manly virility 
or affected with sinful diseases, must neither be deserted 
nor stripped of her property.” (IX. 79). 

But the texts of Barbara, Devala and Narada .are 
clearly in favour of re-marriage, hence tlicy necessarily 
support divorce. The commentators explain them a-way 
by saying that these customs though prevalent in ancient 
times must be discarded now. 

Hence the new code only re-esta})]is]ies the old laws 
and; does not encroach on Hindu religion as considered 
by some. 

On the question of survivoi'ship, the two schools of 
law—the Mitakshara and Dayabhaga disagree. In the 
Mitakshara, we have a joint family where every mem¬ 
ber of coparcenary has a right by 1)irth in the property. 
This right is not determined until partition is made ; it 
increases with every death in the family and decreases 
with every birtli. In the Dayabhaga system this is un¬ 
known. The father is the absolute owner of the property 
as long as he lives. On his death it devolves by succes¬ 
sion amongst his heirs, each one of whom takes his shai’C 
as his separate and absolute property. Whoever holds 
the property can dispose of it as he likes without any 
restriction. It is said that the author of Dayabhaga 
struck a new note from the prevailing law for the first 
time, But, as Dr. Bhattacharya-^ says, however eminent 
and well-reasoned a work may be, it is not possible for 
•a single author to bring about any drastic change in 
society. So these customs must have been prevalent in 
Bengal at that time. Based on these, JTmutavahana com¬ 
piled his commentary. ' 

Chapter II of Dayabhaga discusses as to who is the 
master of the property. He discusses the verse of Yajfla* 
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valkya which says that the father is the master of gems, 
peark and corals and all movable property. 

As regards the right to dispose of property either by 
gift or sale, he resorts to the force of custom and declares 
* a fact cannot be altered by hundred texts. ^ 

It was perhaps quite common in Bengal for the father 
to sell ancestral immovable property without any obstruc¬ 
tion and the author of Dayabhaga wanted to bring it 
within the scope of Hindu Law. 

On the question of a daughter's share two distinct 
views are seen. One school says that a daughter cannot 
be included as heir ns it is not supported by Vedic text 
(E.V. III. 31). But others include a daughter on the 
strength or the Smriti text which says : ‘ Just as a per¬ 
son is born through a son so is he through a daughter *» 
the daughter and son are thci’efore equal. IE the 
daughter is alive, how can any one take away the estate 
of the father? (Maim IX. 130). 

Yajilavalkya agrees with Manu. Vijnanesvara ignores 
this view in his commentary but Jimiitavahana adheres 
to this view in his Dayabhaga. 

As regards the rights of women over property, Yajna- 
valkya and Vishnu recognise the rights of the widow, 
the mother and the daughter as heirs and do not make 
any distinction between the character of the property 
taken by them and the male heirs. 

Brihaii-Manu says that '' the widow of a childless man 
who is faithful to her lord and is religious, shall present 
iuneral oblations and take his entire share.’’ 
and Narada do not agree with the above 
allows a woman to enjoy the property during tor M 
time (Kat. 921) ; so does Narada. \ 
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Vijnanofcvara takes his stand on the text of Yajila* 
vaikya and widens the scope of Strldhana by bringing 
into its fold all that is given by parents, husband, 
brothers and what is given before the nuptial fire. 

It is heartening to see modem India attempting to re¬ 
establish the time-honoured laws of this ancient country, 
which were, however, forgotten during these changing 
centuries. The laws of ancient India were so catholic 
in spirit and all-embracing ; if they are taken in their true 
spirit, they can cover the entire needs of humanity. At 
the time when these laws were framed, no country in the 
world produced better laws for womanhood, nor gave a 
higher status to woman in society. 
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